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Report oF THE ATTORNEY GENERAL. 


STATE OF NEBRASKA, LEGAL DEPARTMENT, 
LINCOLN, NEB., November 30, 1896. 
To His Excellency, Silas A. Holcomb, Governor. 

DEAR SIR: Inpursuance of the provisions of section 22, ar- 
ticle 5 of the constitution and in accord with the statutes pass- 
ed in pursuance thereof, I have the honor to submit the follow- 
ing biennial report of the Legal Department of the state. 

Thirty-seven official opinions have been prepared for vari- 
ous county attorneys; seven for his Honor the Governor; 
eleven for the auditor of public accounts; one for the state 
treasurer; four for the superintendent of public instruction; 
two for the state banking board; two for the secretary of the 
board of irrigation; two for the board of educational lands and 
funds; one for the state board of trausportation; two for Mrs. 
Bates, president of the visiting and examining board of the 
soldiers home, and four for committees of the last legislature. 
All of which will be found in Schedule A, herewith annexed. 

There were at the close of the last biennial report, thirty- 
seven state cases pending in the supreme court, in which no 
preparation had been made on behalf of the state for their 
submission, all of which have now been prepared, submitted 
and determined, a more particular account of which will be 
found in Schedule B, hereto annexed. 

There have also been filed in the supreme court since 
January 3 1895, forty-three state cases, all of which have been 
prepared, submitted and determined. A more particular ac- 
count will be found in Schedule B, hereto annexed. 

There are four state cases now pending as shown in 
Schedule C. 
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Five habeas corpus cases have also been brought in the 
supreme court, for particulars of which see Schedule D. Al 
of which have been disposed of as therein stated. 

Also five mandamus cases have been brought in the su- 
preme court which have been disposed of; for particulars of 


which see Schedule E; and two quo warranto cases for which 
see Schedule F. 

At the commencement of my term there were pending 
the cases of State v. Hill, et al; the State v. Mosher et al, and 
the Maximum Freight cases. The Hill case has been dispos- 
ed of; the others are still pending. 


Actions have been brought on the official bonds of Lozein 
F. Hilton, state oil inpsector, and of Joseph Garneau, com- 
missioner geneial to the World’s Columbian Exposition, 
which action is still pending, and for particulars of which and 
all other civil cases see Schedule H, hereto annexed. All this 
has been accomplished aside from the work of the attorney 
general as member of the following boards: 

Board of Public Lands and Buildings, 

Board of Educational Lands and Funds, 

State Board of Transportation, 

Board of Purchase and Supplies, 

State Board of Canvassers, 

State Board or Pharmacy, 

State Banking Board, 

Board to settle with delinquent County Treasurers, 
State Board of Health. 

At the time of entering upon the performance of the 
duties of the office, two mandamus cases had been commenced 
to compel the putting in of transfer switches under the laws 
of this state. One against the Union Pacific Railway Com- 
pany and one against the Fremont, Elkhorn and Missouri 


Valley Ry. Co. in which the lower courts had held the law to 
be unconstitutional, each court holding the act to be void up- 
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on different grounds. These cases I took to the supreme 
court where the law was again held void, but upon a still dif- 
ferent ground. 

In my opinion this matter ought to be the subject of 
legislative enactment; but great care should be observed in 
the preparation of such a measure, so that there could exist 
no constitutional objection to the same. 

There is in this state great need of such a law, to compel 
railroads to put in transfer switches, so as to enable shippers 
in car load lots to make through shipments without the un- 
loading of cars. 

In the case of Alva Chambers v. The State, 46 Nebraska, 
447, it appears the accused made a heinous assault upon a lit- 
tle girl of about four years of age and tried to force sexal in- 
tercourse, injuring the private parts of the child. It was held 
under Section 12 of the Criminal Code that he could not be 
found guilty of rape, as there was no proof of actual penetra- 
tion of the male organ. ‘The culprit therefore got off with 
simple assault. There have be&n four or five similar cases in 
Omaha since and others in the state. In my opinion there 
ought to be enacted a law like the one in Alabama on this 
subject, which is: ‘‘Any person who has carnal knowledge 
of any female under the age of ten years, or abuses such fe- 
male in the attempt to have carnal knowledge of her, must, 
on conviction, be punished, at the discretion of the jury, 
either by death, or by imprisonment in the penitentiary for 
life, or by hard labor for the county for life.’’ 

I would suggest that the statute might well leave out the 
reference to the jury. I would further recommend an act 
which would repeal all of Section 93 of the Criminal Code, 
after and including ‘‘Provided’’ in said section, and enacting 
the following which I take from Ohio: ‘‘Whoever malicious- 
ly places an obstruction upon a railroad, or displaces or injures 
anything appertaining thereto with intent to endanger the 
passage of any locomotive or car, and thereby occasions the 
death of another is guilty of murder in the first degree and 
shall be punished accordingly.’’ 
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I would further recommend the amending of Section 244 
of the Criminal Code, so as to make the robbing of a grave 
of a dead body, a felony instead of a misdemeanor as now. 


Schedule O contains a statement of the appropriations 
and the expenditures of the department to which reference is 
here made. 


It will be noticed that the appropriation for the printing 
of briefs for the supreme court, for the amount of work to be 
done was inadequate, owing to the number of cases pending 
at the commencement of my term, The rules of the supreme 
court require all briefs to be printed, and yet I have submit- 
ted quite a number of the smaller cases upon typewritten 
briefs; but notwithstanding, I have exhausted the appropria- 
tion and more, so that a deficiency exists to the amount of 
$356:60 which is due the parties, and I would suggest the 
recommendation of an appropriation to pay the same. The 
account Schedule O, shows the cases and amount for which 
there is no appropriation. e 


In conclusion I am pleased to be able to state that the 
work of the department is well up, and I believe that it should 
be kept so. In my judginent, there is more in the sureness 
and swiftness with which the criminal meets the punishment 
of the law, which tends to the prevention of crime, than there 
is in the severity of the punishment. The promptness with 
which the cases are submitted and determined tends greatly 
to reduce the number of cases brought into the supreme court 
and thereby lessons the work of the department as well as 
that of the court. 


At tle commencement of my term all the business of set- 
tling up the affairs of banks in the hands of receivers was in 
the supreme court, and had to be attended to by this depart- 
ment; there were about,fifty in number of them, and at every 
sitting of the court numerous orders in connection therewith 
had to be obtained; preferred claims were filed asking for al- 
lowance, many of which had to be resisted and a large amount 
of work by the department necessiated in which the state had 
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no interest. This however, was remedied by the last legisla- 
ture and all this matter now goes to the district court of the 
respective counties wherein the bank is located, to the great 
relief of litigants, and parties in interest, as well as to the su- 
preme court and to this department. 

Since the taking effect of the act of 1895, relating to 
banking this department has placed twenty-two state banks in 
the hands ofreceivers, which are now in process of liquidation. 
A list of the banks which were placed in the hands of receiv- 
ers prior to the taking effect of the act of 1895 will be found 
n Schedule I and those since that date will be found in 
Schedule J hereof. 

Your excellency will have observed that the appropriation 
for printing briefs is exhausted, and that there is now existing 
a deficit of 356.60; and further there are no funds with which 
to print briefs from now until the next appropriation shall be 
available. For this reason I have made a careful estimate of 
what amount will be needed for that purpose, and am of the 
oponion that $200. would be reqnired for such purpose. 

- All of which is respectfully submitted. 
Your obedient servant, 
ARTHUR S. CHURCHILL, 


Attorney General. 


SCHEDULE A. 


OFFICE OF ATTORNEY GENERAL, 
LINCOLN, NEB., January 7, 1896. 
Hon. Gomer Thomas, County Attorney, Alma, Neb. 

DEAR SiR: Your communication of the 6th inst., has 
been received and contents noted. I beg leave to say, upon 
examination of the statute to which you refer, namely, sec- 
tions 4270 to 4280 inclusive, I am constrained to the opinion that 
county the commissioners, when a bond is filed by a state or na- 
tional bank, the object and purpose of which is to obtain coun- 


8 REPORT OF THE ATTORNEY GENERAL. 


ty funds, can approve said bond, if in their judgment it is good 
and sufficient. If, on the other hand, upon investigation, the 
county commissioners find the bond improper in form or find 
the securities insufficient, they have a right to withhold their 
approval. Again, if the county commissioners have approved 
a bond, and subsequent to the approval, the sureties on said 
bond become financially embarassed to such an extent that in 
the judgment of the commissioners it is unsafe and inexpedi- 
ent for the funds to be deposited in the bank giving the bond, 
they may, in my judgment, pass a resolution requiring secu- 
rity that will amply protect the money of the county. If, 
however, the question of the safety of the funds is not raised, 
and if the validity of the bond or the sufficiency of the sureties 
is not in controversy, I am of the opinion that the bond filed 
by the bank will continue in force and effect and will protect 
any funds that may be depcsited by the county treasurer dur- 
ing his term of office. A bond given by a bankin your county, 
after your county treasurer is duly qualified and assumes the 
duty of his office, is liable for any funds of the county depos- 
ited by the treasurer in the bank giving the same, during his 
term of office. 
I remain your obedient servant, 
A. S. CHURCHILL, 
Attorney General. 
By W. S. SUMMERS, 
Deputy. 


OFFICE OF ATTORNEY GENERAL, 
LINCOLN, NEB., January 9, 1895. 
Hon. H. E. Goodall, County Attorney, Grant, Neb. 

DEAk SIR: Your communication of recent date has been 
received by me and contents noted. Replying thereto permit 
me to say, I have examined the statute relative to the relief of 
soldiers, sailors and marines which statute is found in sections 
4455 to 4458 inclusive, Consolidated Statutes, 1893, (Cobbey); 
and I am clearly of the opinion it was the intention of the 
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legislature to provide relief when necessary, not only for vol- 
unteer union soldiers, but as well for soldiers who belonged to 
the regular army during the late war. 
Trusting this covers the question you raise. 
I remain your obedient servant, 
APS) CHURCHILL, 
Attorney General. 
By W. S. SUMMERS, 
Deputy. 


OFFICE OF ATTORNEY GENERAL, 
LINCOLN, NxEB., January 9, 1895. 
Hon. W. W. Quivey, County Attorney, Pierce, Neb. 

DEAR SiR: Yours of the 7th inst at hand. In reply will 
say that on examination of the statute in relation to couftty 
offices, chaper 10, section 867, (Cobbey) defines the duties and 
powers of the county commissioners, but it does not include 
the providing for paupers. The second subdivision of section 
896 authorizes the board, upon certain conditions, to borrow 
mouey and issue bonds of the couuty for the erection, or other- 
wise to provide a suitable court house, a jail and other neces- 
sary county buildings. In my judgment your county had no 
authority, under sections 871 to 874 inclusive to vote bonds 
for the purpose of purchasing a baby farm and building a poor 
house. The entire authority of county commissioners over 
paupers is conferred by chapter 41, eutitied ‘‘Paupers.’’ Sec- 
tions 3273 to 3278 inclusive point out specifically the means 
by which the county commissioners may establish a poor house 
and procure a farm not to exceed 640 acres. In my opinion 
they have no other method of procuring the same, than there- 
in pointed out. 

In the case of the State ex rel. Easterling v. Rankin, 33 
Nebraska, 266, which was in relation to a county attorney, on 
page 268 the court say: ‘‘The county attorney act was pass- 
ed in 1885. It is a sepurate and distinct law, providing the 
term of such officer, when he shall be elected, his duties, and 
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the manner of filling vacancies therein. It declares, in plain 
and unambiguous language, that the person appointed to fill a 
vacancy in such office shall hold said office until his successor 
shall be elected and qualified * * *. The law-makers have 
especially provided the method of filling vacancies in said of- 
fice, the only conclusion we can reach is that it is exclusive of 
all other.”’ 

The case of Stewart v. Otoe county, 2 Nebraska, page 
177, was a case wherein the county commissioners of Otoe 
county advertized for bids for a poor farm and were to pay 
$2,000 down and the balance in payments. They accepted 
the bid of plaintiff at $12,000 and by the terms were to give a 
mortgage for $10,000 which they refused to do, and the plain- 
tiff brought action to recover damages claimed by him by 
reason the breach of the alleged contract. The court in con- 
sidering this act say on page 183: ‘‘In the purchase of land 
fora poor-farm, the authority of the commissioners of a county 
is very clearly set forth. The mode of raising money and 
paying it over are all definitely stated. The statutes set a 
limit, beyond which they cannot go. They are a guide, not 
only to the commissioners, but equally so to all persons deal- 
ing with them, who must see to it that their contracts are 
within the boundaries thus described.”’ 

We conclude therefore, that the only authority the county 
commissioners have is that contained in the chapter upon 
paupers, for it provides the method and means by which a 
county can acquire a poor-farm, and this method is exclusive 
of all others. 

Yours truly, 
A. S. CHURCHILL, 
Attorney General. 


OFFICE OF ATTORNEY GENERAL, 
LINCOLN, NEB., January 12, 1895. 
Mr. Speaker, and Gentlemen of the House of Representatives : 
Complying with your resolution asking the written opin- 
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ion of the attorney general as to the constitutionality of an act 
of the legislature entitled: ‘‘An act to authorize County 
Boards to issue the bonds of their respective counties for the 
purpose of procuring seed and feed &c.,’’ known as the House 
Roll No. 1, I beg leave to report that I have carefully examin- 
ed into the matter and find the bill was regularly introduced 
into the house, and by it regularly passed; that it was also 
regularly introduced into the senate, and there passed, and 
was transmitted to the Governor, and has been by him signed 
and duly approved. It will thus be seen that the sane has 
become a law upon the statutes, and in Jaw is presumed to be 
constitutional until it be determined by the judicial branch of 
the government, in which department the constitution of the 
state has vested the power of determining such questions. 

Upon further investigation I find that in House Roll 284, 
31 Nebraska. 505, the Supreme Court of this state, was asked 
to give its opinion upon the constitutionality of House Roll 284 
which bill contained in substance all the provisions of the 
present law, with the exception of the provision in the present 
law (House Roll No. 1) relative to the submission of the pro- 
position to the vote of the various counties, contained in sec- 
tion 2 of the act; and the provisions contained in section 3 
relative to the investment of the permanent school fund in 
such bonds. House Roll 284, submitted to the Supreme 
Court, provided for the issuing of bonds upon a petition sign- 
ed by a majority of the qualified electors, and there was no 
provision as to investing the permanent school funds. In all 
other respects the two bills involve, as 1 conceive, the same 
principles. In that case the court by Maxwell Justice, held 
that the section authorizing the issurance of the bonds upon 
the petition as therein specified to be in conflict with the Con- 
stitution. 

He says on page 513, ‘‘Bonds must be issued, therefore, 
in pursurance of an election lawfully held,’? and concludes the 
opinion as follows: ‘‘We therefore hold that while a county 
may be authorized to issue its bonds within certain limits, for 
the purpose indicated, yet the authority must be conferred by 


12 REPORT OF THE ATTORNEY g ENERAL. 


a vote of the electors, at an election called and held in pursu- 
ance of a law and not by petition.”’ : 

It would seem the question asked of the Attorney General 
has thus been passed upon. 

Questions as to the constitutionality of that act might 
have been raised which were not discussed in the opinion 
given, and upon which I might differ with the conclusions 
there reached; yet the constitutionality of an act of the legis- 
lature can only be determined by a court of competent juris- 
diction, when properly presented for its determination. 

I cannot presume to over-ride the act so passed by the 
legislature, approved by the governor, and within the holding 
of our own Supreme court’s opinion given in pursuance of a 
resolution of the House of Representatives. 

Most respectively your obedient servant, 
A. S. CHURCHILL, 
Attorney General. 


To the Sub-committee of the Committee cn Claims of the House of Representa- 
lives. 

GENTLEMEN: In answer to your request as to the claims 
of the State Journal Co., The Bee Publishing Co., and the 
Nebraska Press for printing Prohibition Amendment, License 
Amendment and the Supreme Court Salary Amendment, I beg 
to say, I have carefully examined the question of the liability 
of the state, and find these amendments were by the Secretary 
of State transinitted to the various newspapers, accompanied 
by a printed circular letter, which letter directed the printing 
of such proclamaticn in ‘‘your weekly for a period of three 
months, commencing on or about August 1, 1890.’’ 

A copy of snch letter is hereto attached. 

Section I, article 16, of the Constitution of 1875, pro- 
vides: ‘‘Either branch of the legislature may propose amend- 
ments to the constitution, and if the same be agreed to be 
three-fifths of the members elected to each house, such propos- 
ed amendments shall be entered on the journals with yeas and 
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nays, and published at least once weekin atleast one newspa- 
per ineach county, where a newspaper is published, for three, 
months immediately preceding the next election, etc.’’ 

The state would be liable for the publication of the 
amendments in the weeklies for the three months, but for no 
other. 

Yours truly, 
A. S. CHURCHILL, 


Attorney General. 


OFFICE OF ATTORNEY GENERAL, 
LINCOLN, NEB., Janmary 14, 1895. 
Hon. Charles W. Meeker, County Attorney, Imperial, Neb. 

DEAR Sir: Your favor of the rith inst has been re- 
ceived by me and contents noted. Replying thereto permit 
me to say that Section 1896, provides that county treasurers 
shall register and pay road certificates in the same manner 
the county Warrants are paid. The overseer shall be allowed 
the sum of two dollars per day, includiug the time necessarily 
spentin notifiying hands, superintending the work, on the 
roads, and making out his, returns, but not to exceed the sum 
of thirty dollars in any one year, which shall be paid out of 
the district road fund after deducting his own labor tax, and 
three fourths of his road tax. If there is not sufficient money 
in the district road fund with which to pay the overseer, he 
shall be entitled to take a certificate fromthe county board, 
which certificates shall be paid out of the district road fund, 
and if there be not sufficient money in the district road fund 
to pay the certificate, then the county treasurer shall register 
the certificate and pay the said certifieate in the same manner 
on the county warrants are paidgeneral fund; bnt it shall be 
paid out of the road fund when there is sufficient money in said 
fund to pay said certificete so registered. 

To your second question I would say that the certificates 
of the road overseer should be issued by the county. board and 
not by the county clerk. 
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To your third question I would answer that Section 1908 
provides that ‘The town board shall have power upon receiv- 
ing a petition sigued by at least two-thirds of the qualified 
electors of any district, to order that any road moneys be- 
longing to the to be expended in any of the other districts 
in such township, under the direction of the proper over- 
seer thereof, aud in such case such overseer shall pay all 
money in his hands to the overseer of the district in which 
such money is ordered to be expended, and take his receipt 
for the same.’’ But it does not confer any authority upon 
the board of commissioners, or the county to transfer the 
funds. In the absence of authority to so transfer the funds, I 
am constrained to the opinion that the board of county com- 
missioners cannot legally transfer moneys from road district 
No. 1. to road district No. 2. 

Trusting this answers every question you raise in this de- 
partment. 

[remain your obedient servant, 
A. 8. CHURCHILL, 
Attorney General. 
By W. S. SumMERs, 
Deputy. 


OFFICE OF ATTORNEY GENERAL, 
LINCOLN, Neps., January 14, 1895. 
B. G. Strang, Esq., Pender, Nebraska. 

DEAR Sir: Yours of the roth instant, at hand. In 
reply will say that in my opinion the county commissioners 
have no authority to create a contingent fund. You say in 
your letter: ‘‘claims are allowed and let lie by until warrants 
can be drawn for them in their order, usually for about four 
years before warrants are issued on the general fund. They 
are warranted as fast as the per-centage of the levy allows and 
are paid out of the respective funds in the order of their issu- 
ance, without regard to what year the income is derived with 
which they are paid.’’ In this I think they are in error. 
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The statute authorizing the issuing of eighty-five per cent in 
warrants is upon the levy of that year, and these warrants 
should be paid out of the tax received from such levy. 
Yours very truly, 
A. S. CHURCHILL, 


Attorney General. 


OFFICE OF ATTORNEY GENERAL, 
LINCOLN, NEB., January 17th, 1895. 
Hon. Eugene Moore, Auditor of Public Accounts. 

DEAR SIR: Your communication of even date herewith 
has beentreceived by me. I note that you refer to sections I1 
and 12 of chapter 48 of the Compiled Statutes of Nebraska, 
1893, and request the opinion of this department as to wheth- 
er or not the Senate and House of Representatives can legally 
employ a greater number than 66 persons in the Senate and 
75 in the House; and also could the Auditor of Public Ac- 
counts legally issue warrants to pay a greater number of 
employes than the number provided by law. After examin- 
ing the statute with reference to employes in the House and 
Senate, Iam of the opinion the only way the Senate can em- 
ploy a greater number than 66 persons or the House a greater 
number than 75 persons, is to repeal section 11 and 12 of 
chapter 48 of the Compiled Statutes of 1893. Iam alsoof the 
opinion that you as Auditor of Public Accounts, cannot legal- 
ly issue warrants to pay a greater number of employes than 
the number fixed by law. 

Trusting this covers the question raised, I remain your 


obedient servant, 
A. S. CHURCHILL, 


Attorney General. 


LINCOLN, NEB., January 17th, 1895. 
J. J. Kinney, County Attorney, Kimball, Neb. 
DEAR Sir: In answer to yours of the 17th will say; the 
Statute provides, section 106, consolidated Statutes 1889, 
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Chapter r: ‘*The notice must contain the lot of land to be 
sold, and the amount of taxes due thereon.’’ 

The Statute you will notice, does not require the treasurer 
to advertise it in any particular lots, but the land being asses- 
sed as the N. E. quarter, the advertising of the land as the N. 
E. quarter would have been sufficient compliance with the 
Statute. Dividing it up into four made three unnecessary 
descriptions in the notice. Of course this only involves 60 
cents, and the commissioners had better remit the same than 
to have any trouble, and as they doubtless have done, as there 
is no doubt in my mind about the one description being suf- 
ficient. 

Section 56 Nebraska code, among other things provides: 
“It shall be the duty of said commissioners to disallow any 
item in whole or in part, of such bill that shall be found to be 
unlawfully or needlessly inserted.” 

From your statement these advertisements are needlessly 
inserted and the county is not liable. 

Yours truly, 
A. S. CHURCHILL, 
Attorney General. 


OFFICE OF ATTORNEY GENERAL, 
LINCOLN, NEB., January 19th, 1895. 
Leroy Martin, Esq., County Attorney, Sidney, Neb. 

DraR Sir: Yours of the gth at hand. In reply will say 
there was no necessity for but one description in the notice of 
tax sale, and there was an over charge of .60 which the board 
can order, by resolution, refused. 

In answer to the question as to assessor, Wheeler’s Compiled 
Statute Section 7, chapter 26 page 452 makes the Precinct as- 
sesssor elected annually. The Supreme Court in 7 Nebraska 
page 42 on 49 say: ‘‘The general rule is, where the term of 
a particular officer is fixed by statute, his power ceases with 
the expiration of that term, unless there is a provision that he 
shall hold his office until his successor is elected and qualifi- 
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ed.’? Section 114 chapter 26 page 466, Wheeler’s Statute: 
‘Every officer elected or appointed for a fixed term shall hold 
office until his successor is elected or appointed and qualified 
eter? ; 

This section contemplates two classes of officers, those 
elected, and those appointed, and each holds until his succes- 
sor, if elective, is elected and qualified or if appointive, until 
his successor is appointed and qualified. Hence I am of the 
opinion your assessor holds over, but would have to qualify 
anew. 

Your truly, 
A. S. CHURCHILL, 
Attorney General. 


oy 


OFFICE OF ATTORNEY GENERAL, 
LINCOLN, NEB., January 21, 1895. 
Hon. T. W. Day, County Attorney, David City, Neb. 

DEAR Sir: Your favor under date of January 19th has 
been received by me and contents noted. Replying thereto 
permit me to say, the Supervisors of Butler county have it in 
their power to fix a salary and pay the same to the person em- 
ployed by them as clerk. The county clerk is usually retain- 
ed by the Board of Supervisors to act in the capacity of clerk 
of the Board; but it is the opinion of this department that the 
salary provided for under section 14, page 477, of the Compil- 
ed Statutes of 1893, is not a part of the fees provided under 
section 42, on page 481 of the same statute. 

Trusting this covers the question you raise in this depart- 
ment, I remain your obedient servant, 

A. S. CHURCHILL, 
Attorney General. 

By W. S. SUMMERS, 
Deputy. 


OFFICE OF ATTORNEY GENERAL, 
LINCOLN, NEB., January, 21, 1895. 
Hon. H. R. Corbett, Superintendent Public Instruction. 
DEAR SIR: Your communication to this department un- 


A.G. Z 
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der date of January 12, has been received and contents noted. 
The question you raise is on section 3596 of the Consolidated 
Statutes of Nebraska, 1893. This section provides that the 
county commissioners, at the first regular session of each year, 
shall determine the compensation to be paid to the county 
superintendent; that such compensation shall not be less than 
twelve hundred dollars in counties having a school population 
of five thousand or more, thereby fixing the minimum, and 
leaving the maximum to the judgement of the board of com- 
missioners. This same section further provides that the 
salary of the county superintendent shall not be less than one 
thousand dollars in counties having four thousand school popu- 
lation and less than five thousand. The discretion of the 
board of commissioners is limited in such counties having less 
than five thousand and more than four thousand school popu- 
lation to one thousand dollars as the minimum and twelve 
hundred dollars as the maximum. So in counties having a 
school population of three thousand and less than four thous- 
and, the salary of the county superintendent cannot be less 
than eight hundred dollars per annum, or more than one 
thousand dollars per annum. It is the opinion of this depart- 
ment that it was the intention of the legislature to fix the 
minimum salary to be allowed in counties having five thous- 
and school population or more, and that the minimum in 
counties having five thousand school population or more is 
the maximum salary to be allowed county superintendents in 
counties having less than five thousand and more than four 
thousand. So also the minimum salary provided in counties 
having four thousand school population is the maximum sal- 
ary that can be allowed a county superintendent in counties 
having three thousand school population and less than four 
thousand. This reasoning applied to counties having a school 
population of less than two thousand leads to this conclusion, 
that a per diem may be fixed by the commissioners within the 
limit provided by the statute, of not less than three dollars 
and fifty cents per day, or more than five dollars per day for 
each day actually employed in the duties of the office, provid- 
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ed, however, that the allowance of the commissioners does not 
exceed the minimum salary fixed in counties having a school 
population of two thousand and less than three thousand. 
Trusting this covers the questions you raise in this depart - 
ment, I remain, your obedient servant, 
A. S. CHURCHILL, 
Attorney General. 


‘By W. S. SUMMERS, 
Deputy. 


OFFICE OF ATTORNEY GENERAL, 
LINCOLN, N=B., January 24, 1895. 
Hon. Leroy Martin, Sidney. Nebraska. 

DEAR SiR: Yours of the 2oth at hand. In reply will 
say, I was under the impression that there was a statutory 
provision which permit counties to appeal without giving 
bond, but I have been unable to find it within the time that I 
have at command to look for it. In the absence of such a 
provision the county would have to give bond in case of appeal 
the saine as any other claimant. 

In regard to viving bound by the assessor, there can be 
no question but what the statute is merely directory, but if 
the time has elapsed, and he has not offered to give a new 
bond, the office would be vacant. In the case of Richards vs. 
McMillen, 36 Nebraska page 352, on page 357 the court say: 
‘‘Nor can defendant in error upon the record be said to be an 
officer de jure. There is no evidence that he ever qualified as 
a hold-over officer by taking the oath of office as provided by 
law. It is true that according to an admission in the record 
he tendered a sufficient bond during the month of January, 
1886, but there is no proof from which we can infer that it was 
within the time prescribed by statute.”’ 

Hence we conclude the ten days having elapsed without 
having taken the oath nor giving the bond, the office is vac- 
ant. Yours very truly, 

A. S. CHURCHILL, 


Attorney General. 
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OFFICE OF ATTORNEY GENERAL, 
LINCOLN, NEB., January 25, 1895. 
Hon. Herman Freese, County Attorney, Neligh, Nebraska. 

DEAR S1r: In answer to yours of the 17th I beg leave 
to say, by reference to the case of the State vs. Silver, referred 
to by you, you will notice that the provision of four cents for 
each and every description of lots and lands etc., was allowed 
the clerk as fees. This, the court held that the county clerk 
need not account for. In 1879 the legislature provided a 
general revenue law, see session laws 1879, pages 276 to 349, 
which repealed all former acts, and no such section was em- 
bodied in it allowing the clerk any compensation. In 1883 
the legislature amended section 48 of the act last referred to, 
which is section 48 of chapter 77, Wheeler’s Compiled Statut- 
es of 1883. This section provides that the commissioners 
shall pay such sum as shall seem to them just and equitable. 
In 1891 the legislature amended section 13 of the Compiled 
Statutes which required the clerk to account for all fees, ex- 
cept for making out the tax list by striking off the last proviso 
so that the section reads: ‘‘AIl fees to be entered on the fee 
book and accounted for.’? ‘This would indicate that the legis- 
lature intended that the clerk should account for the fees al- 
lowed him as an equitable compensation under section 48 for 
making out the tax list. Wheeler’s Statutes 1893, section 73 
chapter 18, makes the county clerk the custodian of the 
county records and the keeper of the seal, and requires him to 
sign and attest the same. Section 74 makes the duty of the 
county clerk to record in a book all proceedings of the board, 
and to make regular entries of the resolutions and decisions 
in all questions concerning the raising of money; to counter- 
sign all warrants issued by the board, and signed by its chair- 
man; to preserve and file all accounts acted upon by the board, 
with their action thereon; and he shall perform such special 
duties as are required of him by law. You will notice it only 
makes it his duty to record such specific things as are pointed 
out. The latter part of the section makes it his duty to per- 
form such acts as are required by law. The statute provides 
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many acts that the clerk shall do and for which it specifies fee. 
Section 42, chapter 48 contemplates that the amount of fees 
received from these sources shall be accounted for, so that it 
would become the duty of the clerk to account for whatever is 
allowed him for making up the tax list and for all fees and 
. could only retain $1,500 out of the sum total. Section 14, 
chapter 28 provides for his performing the duties of clerk of 
the commissioners and attending to the business of the 
county, that is, he is to be present at the meetings and make 
minutes of their transactions, and it gives him the right to 
attend to certain business. For this the statute provides that 
the commisioners may allow him a salary to be paid quarterly, 
not to exceed $400. In my opinion this $400 is an allowance 
for the specific duty and is not covered or limited by section 
42 in the amount of fees, and that the clerk would be entitled 
to whatever was allowed him by the commissioners as clerk of 
the county commissioners, in addition to the limit of $1,500 
arising from fees. I am aware of the fact that the court by 
Maxwell Justice, in the case in the 9th Nebraska seems to in- 
dicate that he should account also for his salary, but it will 
be noticed that they have overlooked entirely section 14 in 
their construiug of the Statute, and have failed to discrimi- 
nate between the two provisions of this act. It will be fur- 
ther observed that no mention is made of this in the syllabus, 
nor was it essential to the determination of the question 
before the court, and I am of the opinion that it would not be 
followed. 
Your obedient servant, 
A. S. CHURCHILL, 
Attorney General. 


OFFICE OF ATTORNEY GENERAL, 
LINCOLN, NEB., January 29, 1895. 
Hon. Silas A. Holcomb, Governor of the State of Nebraska: 
DEAR Sir: Referring to the communication received by 
you from Mr. W. G. Gresham, Secretary of State of the 
United States, dated January 23, 1895, by you submitted to 
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me this date, upon which you request the opinion of this 
department, I note the question raised is whether or not a tax 
is levied upon inheritances in this state; if such tax is levied, 
whether levied upon aliens whose property goes to heirs out- 
side of the United States? Answering this question, I beg to 
submit, there is no law upon our Statute providing for such a 
tax, and no such tax is levied upon inheritances of either resi- 
dent or alien heirs. 


I remain your obedient servant, 
A. S. CHURCHILL, 
Attorney General. 
By W. S. SUMMERS, 
Deputy. 


OFFICE OF ATTORNEY GENERAL, 
LINCOLN, NEB., January 30, 1895. 
Hon. W. O. Chapman, Member of House of Representatives. 

DeEaR SiR: I hand you herewith letter received by you 
from Hon. C. Duras and left in this department on Monday. 
Please note that Presidential electors shall 1eceive compensa- 
tion as follows: $5.00 per day for every day’s attendance, and 
the same milage as member of the legislature. Section 63, 
chapter 26 page 461 Compiled Statutes, Wheeler, 1893. 

Members of the legislature receive ten cents for every 
mile they shall travel in going to and returning from the meet- 
ing of the legislature, on the most usual route. Section 4, 
Article rrr Constitution 1875. 

The letter from Duras does not indicate any time claimed 
in attendance, and you will see it fixes no amount. 

[remain your obedient servant, 


A. S. CHURCHILL, 
Attorney General. 

By W. S. SUMMERS, 
Deputy. 


OFFICE OF ATTORNEY GENERAL, 
LINCOLN, NEB., January 31, 1895. 
Hon. C. E. Callender, County Attorney, Thedford, Nebraska. 
DeaR SiR: Your communication under date of January 
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26, has been received by me and contents noted. Replying 
permit me to say, section 4275, chapter 46, Consolidated 
Statutes 1891 (Cobby), among other things provides, the 
county treasurer shall deposit and keep on deposit in State or 
National banks, or in some of them doing business in the 
county and of approved and responsible standing, the amounts 
of money in his hands belonging to certain funds. Any such 
bank located in the county may apply says the law. It will 
be seen that the provision is, the treasurer must deposit the 
money in some bank doing business in the county. Again, 
any such bank located in the county may apply, indirectly ex- 
cluding any bank located outside of the county. It is there- 
fore my opinion the treasurer cannot legally entertain applica- 
tions under the law to which you refer from banks in adjoining 
counties, and cannot give them the consideration to which 
they would be entitled if they were located in the county. 


In your second question you suggest, if there be but one 
bank in the county, and shonld it be regarded as not of ap- 
proved and responsible standing, may applications from banks 
outside of the county then be considered and accepted? My 
answer is, section 4275 provides the application must be made 
by banks located in the county, and the treasurer must deposit 
the money in the banks located in the county. 


In your third question you say, should the county board 
take no action upon any bond, or should said board fail to ap- 
prove any bond offered, may the treasurer deposit funds in 
banks outside of the county at his own risk? In answer to 
this question I would suggest, if the board of supervisors or 
commissioners fail, neglect, and refuse, for reasons they deem 
good and sufficient, to approve any and all bonds filed with 
them on application made for money in the hands of the 
county treasurer, under the law to which you refer, it then is 
impossible for the treasurer to comply with the requirements 
of the law. In such a case, should it arise, the county treas- 


urer is held on his bond given at the time he qualifies to faith- 
fully discharge his duties and to account at the proper time 
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and to the proper patties for all moneys in his hands or under 
his control, belonging to the county. 
Your obedient servant, 
A. S. CHURCHILL, 
Attorney General. 
By W. S. SUMMERS, 
Deputy. 


OFFICE OF ATTORNEY GENERAL, 
LINCOLN, NEB., January 31, 1895. 
Hon. F. J. Taylor, County Attorney, St. Paul, Nebraska. 

DEAR SIR: Yours of the 30th inst., has been received, 
and I note the question you raise in this department is wheth- 
er or not the section house of a railroad company, not situated 
upon the right of way or depot grounds of such railroad, should 
be assessed by the state board, under the provisions of sections 
39 and 40, chapter 77, page 681 of the Compiled Statutes 
(Wheeler) 1893, or assessed by the precinct assessors in the 
precinct where the property is situated, as provided under our 
general revenue law. 

The exact point you raise has not been decided by the 
Supreme court. Section 39, above referred to has been under 
consideration by the court in the 26 Nebraska, page 660, and 
33 Nebraska, page 759, and the points decided are somewhat 
similar to the one you raise. Inthe latter case, page 764, the 
court uses the following language: ‘‘But all machine and re- 
pair shops, general office buildings, store houses, together with 
all real estate and personal property outside of the right of way 
and depot grounds, shall be assessed by the assessors of the 
proper precinct.’’ 

Th.. language is not used in the syllabus of the case, and 
and a decision on this point is unnecessary to its determina- 
tion, consequently we are not entitled to look upon it as an 
adjudicated question. 

Section 39, among other things, provides that there shall 
be listed with the Auditor of Public Accounts: ‘'* * the road 
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bed, right of way, and superstructures thereon, * * depot 
buildings and depot grounds, section and tool houses, etc., ete. 
From this langnage alone I would be inclined to the opinion 
that the section house must be on the right of way or depot 
grounds for it to be properly listed with the Auditor of Public 
Accounts and assessed by the State Board; and when we look 
at the question in the light of the latter part of section 39, 
which reads: ‘‘That * * all real and personal property 
outside of said right of way and depot grounds, as aforesaid, 

* * shall be listed for purposes of taxation with the pre- 
cinct assessors. ‘‘I am constrained to the opinion, the section 
house of a railroad company, which is outside of the right of 
way or depot grounds, should be assessed by the precinct 
assessor and not by the State Board. 

Trusting this covers the question you raise, 
I remain your obedient servant, 
Meo. CHURCHILL, 
Attorney General. 


By W. S. SUMMERS, 


Deputy. 
This question is practically settled in accordance with this 
Opiuion in 4o Nebraska, 781. Bo MS; 


OFFICE OF ATTORNEY GENERAL, 
LINCOLN, NEB., February 4, 1895. 
Hon. A. R. Peck, Attorney at Law, Franklin, Neb.: 

DEAR SiR: Yours of February 1st has been received and 
noted. Your proposition is that where A owns ten acres of 
land and has platted the same and had it recorded as a ceme- 
tery, and has sold a portion of said platted property for burial 
purposes, and now desires to sell all of said property remain- 
ing unsold to the village, in case judgments are of record 
against the party in whom the legal title is vested, can he sell 
said property and give a clear title? 

There is no provision in section 725 to which you refer, 
nor is there any other provision in our statute that would 
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prevent a lien from attaching to this property the title of 
which remains in the party against whom the judgments have 
been rendered. If the property is owned by him and the 
title held in him, there is no doubt but what if the judgments 
are properly rendered in the district court, or if they have 
been transcripted to and filed in due form in the office of the 
clerk of the district court, they are a lien on said property. 


I remain yours truly, 
A. S. CHURCHILL, 
Attorney General. 
By W. S. SUMMERS, 
Deputy. 


OFFICE OF ATTORNEY GENERAL, 
LINCOLN, NEB., February 8, 1895. 
Benj. Adie, Esq., Hubbell, Nebraska. 

DEAR SiR Yours of the 6th inst., at hand. In reply will 
say there can be no question about the teacher being entitled to 
pay during the time the school is closed, under the circumstances 
stated Section 14, page 25, school laws1893. Ina provision made 
relative to the right of school districts to participate in the state 
fund. Under the provision, in districts having less than 
thirty-five pupils, the electors must determine upon at least 
three months, in districts having over thirty-five and less than 
100 at least six months and in districts having over 100 at 
least nine month. This would have to be determined at the 
annual meeeting of the electors. The proviso provides for two 
condition which might occur and prevent the holding of the 
requisite months of school, and not deprive the district of its 
portion of the state fund. ‘To illustrate, by a district having 
thirty-five pupils or less, if the electors had determined upon 
three months school, but owing to an epidemic it was impossi- 
ble to hold the three months school then the fact that three 
months school was not had, would not preclude the district 
from its proportion of the state fund, or if by reason of the dis- 
truction of the school house, the three months could not be 
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held, still the district would be entitled to its proportion of 
state fund, but it could only be in case of an actual epidemic 
or distruction of school house, which prevented the school from 
being taught the requisite length of time. If from negligence 
or any other cause than that of an epidemic or a distruction of 
the school house, should prevent the holding of such school 
the full term, determined upon, then the district would be pre- 
cluded from participating in the state fund. You will notice 
the length of time which a school must be held is three or six 
months depending upon the number of pupils, and the elec- 
tors, to entitle the district to its portion of the state fund, must 
first determine to hold the school for at least the time deter- 
mined according to the various number of pupils in the dis- 
trict and that many months of school must be actually taught, 
unless prevented by au epidemic or the distruction of the school 
house. Yours truly, 
A. S. CHURCHILL, 


Attor.ey General. 


OFFICE OF ATTORNEY GENERAL, 
LINCOLN, NEB., February 9, 1895. 

In answer to the request of your committee in regard to the 
contract of the state in the leasing of the penitentiary, peni- 
tentiary grounds, and convict labor, beg leave to report: 
That I find that the Board of Public Lands and Buildings ad- 
vertised for the leasing of the same, under section 17 of an 
act establishing a Board of Public Lands and Buildings, of the 
state of Nebraska, and defining their duties, approved Febru- 
ary 13, 1877, found in the Session Acts of 1877, page 194, 
and that in pursuance of such notice the Board of Public 
Lands and Buildings on the 22nd day of September, 1877, 
leased the same to William H. B. Stout, fer the term of six 
years from the 1st day of October, 1877. This contract I find 
to be in exact compliance with the section of the statute 
above referred to. The legislature of 1879 passed an act ex- 
tending the period of the contract for a period of six years 
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from the rst day of October, 1883, upon ce1tain conditions 
named in the act, for which see Acts 1879, page 166. This 
Act was approved February 26, 1879. 

In' ‘1883, the legislature, by an Act approved February 
27, 1883, passed an Act extending the time within which to 
complete the 240 cells in the penitentiary, to October 1, 1885. 
See Acts 1883, page 320. It appears also, by an Act approved 
March 2, 1887, that the contract between the state and Stout, 
which had been extended as above stated, was assigned to one 
C. W. Mosher, which Act upon certain conditions therein 
named aud upon the giving of a bond by Mosher in the sum 
of $100,000’ with sureties to be approved by the Board of Pub- 
lic Lands and Buildings, extended the contract for a period of 
ten years from the rst day of October, 1889, which Act was 
approved March 2, 1887, upon which day it appears that the 
said C. W. Mosher executed a bond in the penal sum of $100-, 
ooo., a copy of which bond is hereto attached and marked 
Exhibit A. 

The bond appears to have been approved by the Board 
of Public Lands and Buildings in March, 1887. It appears 
also from the contract now on file in the Secretary of State’s 
office, that on the rst day of February, 1892, C. W. Mosher 
assigned the coutract of the state for the leasing of the peni- 
tentiary, uuto one W. H. Dorgan, a copy of said assignment 
is hereto annexed and marked exhibit B. It will be observed 
that the act of 1877 was purely a legislative act, and author- 
ized the Board of Public Lands and Buildings to enter into a 
contract, which was done in pursuance of the act. There 
can be uo question as to the validity aud legality of this trans- 
action. The act of 1879, while it is in the nature of an enact- 
ment of the legislature, yet it is at the same time a proposal 
on the part of the state of a contract amounting in. substance 
to this: 

That the state would agree to an extension of the time of 
the lease for the period of six years from the 1st day of 


October, 1853, upon coudition that Stout would build and 
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erect in good and substantial manner, at his own expense, for 
the use of the state, and turn same over to the state free of 
charge October 1, 1886, 240 cells, 80 of which should be 
completed within nine months from the taking effect of the 
act, and the remainder to be completed by the rst day of 
October’ 1883, all cells to be built of good natural stone simi- 
lar to and equal in quality to those now in use in the peni- 
tentiary, and Stout agreeing to receive, instead of the old 
contracts price, 45 cents in cash or its equivalent per day for 
each convict for the first three years of the term of the ex- 
tended lease, and 40 cents per day for each convict in cash or 
its equivalent for the second three years, or until October rst, 
1886, and upon the following conditions: 


That after the rst day of January, 1880, there should be 
provided for each and every Nebraska prisoner one cell, and 
after January 1, 1884, only Nebraska prisoners should be kept. 
These conditions, as I understand it, were accepted by Stout, 
and he entered upon the performance of the contract as modi- 
fied by the provisions of this act. 

By the act of 1883, the time for completion of the cells 
was extended. 


The act of 1887, chapter 86 of the acts of 1887, not only 
the assignment of the contract from Stout to Mosher, but 
legally accepted of the same, and proposed that Mosher, iu 
substance in consideration of his receiving 40 cents per day in 
cash for each convict and upon his entering iato a bond to the 
state of Nebraska, in the penal sum of $100,000 with goodand 
sufficient sureties for the faithful performance of the contract, 
which bond was to be approved by the Board of Public Lands 
and Buildings, the contract should be extended to Mosher for 
a period of ten years from the rst day of October, 1889, upon 
the condition that the convicts should not, nor should any of 
them be employed in the manufacture of cigars, brick, or in 
the cutting of stone, except such brick and stone as may be 
required in making repairs or improvements at the penitentiary 
and in the erection of buildings and walls for the confinement 
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of the convicts, and for the use of the officers and guards, and 
prohibiting the employment of convicts upon any of the public 
buildings, except buildings for penitentiary purposes. 

This act was approved March 2, 1887, and was accepted 
by Mosher and his bond given and approved upon that day, as 
shown by the records. 

That the legislature had power to do this, I entertain no 
doubt. I find nothing in the constitution of the state of Ne- 
braska prohibiting the state from entering into contracts with 
individuals, and while some of these acts contain legislative 
enactiments, they also contain provisions relating toa contract, 
which were, when accepted for a valuable consideration, and 
in my opinion the state has no more right to repudiate its con- 
tract than has a private individual. 


The supreme court of the United States as early as 1812, 
in the case of the state of New Jersey against Wilson, 7 
Cronch 165, from which case it appears that on the gth of Au- 
gust, 1758, the Indians met the deputy commissioners and de- 
livered to them a proposition reduced to writing, the basis of 
which was that the government should purchase a tract of 
land on which they might reside, in consideration of which 
they wouid release their claim to all other landsin New Jersey 
south of the river Rariton. This proposition was assented to 
by the commissioners, and the legislature on the rath of Au- 
gust, 1758, passed an act to give effect to thisagreement. The 
act, among other provisions, authorized a purchase of lands 
for the Indians, but restrained them from granting leases or 
making sales, and enacted that the lands purchased for the In- 
dians should not hereafter be subject to ahy tax, any law, 
usage or custom to the contrary thereof, in any wise, notwith- 
standing, 

Under this act the convention with the Indians was exe- 
cuted, the lands were purchased and conveyed to trustees for 
the use of the Indians, and the Indians released their claim to 
all lands in the south part of New Jersey. ‘The Indians con- 
tinued their peacable possession of removing from the state of 
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New Jersey to Stockbridge, in the stateof New York. They 
applied for and obtained an act of the legislature of New Jer- 
sey authorizing a sale of their land in that state. The act 
granting the sale contained no expression in any manner re- 
specting the privilege of exemption from taxation. In 1803 
the commissioners sold the land under the first act mentioned 
to one George Paynter and others. In October 1804, the leg- 
islature of New Jersey passed an act repealing that section of 
the act of August 1758, exempting the lands therein men- 
tioned from taxes. The lands were then assessed and the 
taxes demanded. The supreme court of the United States 
held that this constituted a contract between the Indians and 
the state, exempting it from taxation, and that the act of Oc- 
tober, 1804, was in contravention of the constitution of the 
United States that no state shall ‘‘Pass any Bill of Attainder 
or Ex post facto law, or law impairing the oblogation of con- 
tracts.”? 

In the case of Charles River Bridge Co., v. Warren 
Bridge Co., 11 Peters, page 220, determined in 1837, a case 
which grew out of the acts of the legislature granting a ferry 
to Harvard College, and after to Charles River Bridge Co., 
and then to Warren Bridge Co. On page 557 in speaking of 
these acts, Justice McLaine says: 


“This act must be considered in the light of a contract and the law of 
contracts applies to it. In one sense it is a law, having passed through all 
the forms of legislation, and received the necessary sanction; but it is essen- 
tially a contract as to the obligation imposed by it and the priviliges it con- 
fers,” 

In the case of Woodruff v. Trapnall, 10 Howard, 190, and 


determined at the December term 1850, the court say: 

‘It is a principal uncontroverted by no one, that on general questions of 
policy, one legislature cannot bind those which shall succeed it, but it is 
equally true and undoubted that a legislature may make a contract which 
will bind those that shall come after it.” 

This case arose out of an act of the general assembly of 
Arkansas chartering a state bank, which charter contained the 
provision: 

“That the bills and notes of said institution shall be receivable in all 
payments of debts due to the state of Arkansas.”’ 
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This act was passed in 1836. In January 1845, the 
above portion of the act was repealed. In the syllabus of the 
case it is said: 

“The undertaking of the state to receive the notes of the bank constitute 
a contract between the state and the holders of these notes, which the state 


was not at liberty to break, although notes issued by the bank after the re- 
peal were not within the contract and might be refused by the state.” 


In this case it was held that as the subsequent act 
attempted to repeal that portion of the previous act making 
the bills receivable in payment of debts due to the state, it 
was unconstitutional, being in contravention of that portion 
of the constitution of the United States prohibiting states 
from passing ‘‘any bill of attainder or ex post facto law, or 
law impairing the obligation of contracts.’’ In the case of 
Furman vs. Nicol 8 Wall. 44 decided in December, 1868, the 
legislature of Tennessee in 1835, passed an act creating a 
State Bank. The acts provided that the notes should be re- 
ceivable at the treasury of the state, and by all tax collectors 
and other public officers in all payments for taxes and other 
money due the state. On pages 59 and 60 the court say: 


(Referring to this act) 

“That this guaranty was, until withdrawn by the state, a contract be- 
tween the state and every note-holder of the bank, obliging the state to 
receive the notes for taxes, cannot admit of serious question.”’ 

They close by saying: 

‘‘Enough has been said to show, as the result of our views, that section 
28 of the charter of the bank of Tennessee constituted a contract with the 
holders of the notes of the bank, and that it was not within the constitu- 
tional powers of the legislature to repeal the section s» as to effect the notes, 
which at the time, were in circulation. 


From these authorities we conclude, there being no pro- 
vision in the constitution of the state of Nebraska to the con- 
trary. that the legislature had power to enter into the 
contract with Stout, and upon the assignment to Mosher, 
upon the consideration expressed and accepted to either make 
a new or extend the contract with Mosher, that when ac- 
cepted, being for a valuable consideration, it was not within 
the power of the legislature to annul the contract; that its 
attempt to do so would be in contravention of the constitution 
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of the United States prohibiting any state from passing ‘‘any 
bill of attainder or ex post facto law, or law impairing the 
obligation of contracts. 

Should the legislature then attempt to annul the con- 
tract, I have no doubt that the claim would be made that the 
act annulling it would be in contravention of section 10, 
article 1 of the constitution of the United States; and this 
question alone would give jurisdiction to the Federal court; 
and the question would there be determined finally, so that I 
have deemed it unnecessary toexamine any authorities outside 
of the authorities of the Supreme court of the United States. 

The assignment of Mosher from Dorgan bears date Felb- 
ruary I, 1892, aud*is attached to the contract of Mosher with 
the state, and on file in the office of the Secretary of State. 
This assignment has never been signed by Mr. Dorgan, but 
he went into possession under the assignment, and has been 
operating under it ever since, this would estop him from 
claiming that he had not accepted of the assignment. The 
record of the Board of Public Lands and Buildings show that 
all allowances made under this contract, have been made to 
C. W. Mosher and the warrants have been issued, as shown 
by the records in the auditor’s office to C. W. Mosher. The 
only recognition I find in the record of the Board of Public 
Lands and Buildings, aside from the record simply allowing 
the claims of Mosher, is that of March 6, 1893, page 492, rec- 
ord C, of the Board of Public Lands and Buildings, which is 
as follows: ‘‘Voucher of C. W. Mosher for care of convicts 
and state penitentiary, and grounds allowed. The question 
having been raised as to the payment of the same, a commu- 
nication was read directed to Auditor of Public Accounts, 
Moore, stating that C. W. Mosher was the proper person to 
whom payment should be made.’’ And on that day Mosher 
was allowed a warrant for $3,859.20. What this communica- 
tion was Iam unable to ascertain, but the following instru- 
ment was on file in the auditor’s office: 

“Hon. Eugene Moore, Auditor of Public Accounts, State of Nebraska: 
“Dear Srr:—Having sold to W. H. Dorgan all my right, title and inter- 
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est in and to a certain contract for the care, keeping and leasing of the peni- 
tentiary, penitentiary grounds and convict labor belonging to the State of 
Nebraska. I would respectfully request that you deliver to him all warrants 
that may be drawn now or in the future necessary for him to sign my name, 
and oblige. Yours respectfully, C. W. Mosuer.” 


I find on the 3rd or March, 1893, there was a communi- 
cation from the Auditor to the Attorney General, and a reply 
thereto by the Attorney General, dated March 6, 1893, rela- 
ting to the contract above referred to and the assignment. 
There is no doubt in my mind that the Board of Publie Lands 
and buildings had full knowledge of the assignment from 
Mosher to Dorgan, and did not recognize the assignment by 
any direct act. There is nothing in the record or in the cor- 
respondence from which it can be inferred that the bondsmen 
ou the bond executed by Mosher to the State of Nebraska, had 
any knowledge of or ever consented to the assignment of the 
contract with the state by Mosher to Dorgan; yet I think there 
is no one who will question the fact that warrants have been 
drawn in the name of Mosher, with knowledge on the part of 
the Auditor, and of the Board of Public Lands and Buildings 
of the assignment, and that they were received in fact for the 
benefit of Dorgan. 

The foregoing being the facts as I gather them from the 
records I conclude that the sureties on Mosher’s bond have 
been released from all obligaton to the state. I know of no 
rule of law whereby the sureties upon a bond given by A can 
be held liable for the performance of a contract assigned to B 
without their knowledge or consent. 

I therefore, conclude that the bondsmen upon the bond 
given by Mosher to the state have been released from all 
liability if any, arising since the assignment of the contract by 
Mosher to Dorgan. Respectively yours, 


A. S. CHURCHILL, 
Attorney General. 


OFFICE OF ATTORNEY GENERAL, 


LINCOLN, NEB., February 28, 1895. 
Alvin T, Clark, County Attorney, Harrison, Neb. 


Yours of the 26th inst. at hand, in which you say: “I 
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wrote you some time in January for information relative to a 
special road district tax in this county, if the same was legal, 


to which I have not yet received any reply, Am I not entitled 
to an answer in this matter? The date of my letter was Jan- 
uary 12, 1895.’’ I beg leave to say that I have no recollec- 
tion of seeing such a letter and do not find it in the office. 
Answering your request for an opinion as to the special road 
district tax, the county, being as I conclude from your letter 
under county organization. You will observe in section 1811 
Cobbey’s Statute, gives the board general supervision over 
highways. Section 1867 makes it the duty of the county 
board to divide the county, except that portion occupied by 
cities and incorporated villages, into road districts. Section 
1890 provides that in counties not under township organiza- 
tion, one-half of all moneys paid into the county treasury 
from the several road districts in discharge of road tax 
shall constitute a county road fund which shall be at 
the disposal of the commissioners for the general benefit 
of the county for road purposes. ‘The other one-half goes to 
the overseer of the road district. Section 1891 gives the coun- 
ty commissioners the power upon a petition etc. to expend 
moneys raised in one road district in another. Section 1928 
authorizes the levying of a tax by the county commissioners 
to liquidate indebtedness not to exceed five mills upon the 
dollar of valuation of said road district. Section 869 Cobbey’s 
Statute is as follows: 


“It shall be the duty of the county board of each county: 
First. To cause to be annually levied and collected taxes 
authorized by law for county purposes, not exceeding one dol- 
lar and fifty-cents on the one hundred dollars’ valuation, un- 
less authorized by a vote of the people of the county, and 
in addition thereto sufficient to pay the interest, and create a 
sinking fund for the payment of the principal of all indebted- 
ness which existed at the adoption of the constitution. This 
section is in exact conformity with section 5, article 9 of the 
constitution of 1875.’’ 
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By reference to the section above cited it will be apparent 
that the tax levied as you state under the provisions of section 
1928 are a part of the county tax, the total of which cannot 
exceed fifteen mills on the dollar. The proper construction of 
section 1928 is this. Where the tax levy for all other pur- 
poses than road does not exceed ten mills on the dollar, they 
could levy five mills for road purposes; but if the taxes for 
other purposes exceed that, then it exceeds the limitation of 
constitution and of section 869. 

You will see by reference to the case of the State ex. rel. 
First National Bank of Beatrice vs. Board of County Commis- 
sioners of Gosper county, 14 Neb. page 22, that the court held 
the board could not levy a tax in excess of the limitation of 
section 5, article 9 of the constitution, and the same idea will 
be found embodied: in the decision in the case of Beard vs. 
Todd et al. 27 Neb., page 782. 

It seems to me there is another question involved which 
may not be so easy of solution, and that is whether or not the 
levy being in excess of the constitutional limitation, the whole 
levy is not void. But I am inclined to the idea that this does 
not necessarily follow. It would seem to me that the action 
of the board in fixing the levy for the various taxes would be 
valid until they had reached the limitation imposed by the 
constitution and statute, and that the levy made in excess of 
the power conferred on them would be void; it would be 
necessary therefore for you to make a careful examination of 
the records and determine which of the levies was in fact first 
determined upon by the board. If the last rate of tax was the 
tax in these various road districts, then I think it might be 
well held that as to that portion of it, in excess of the consti- 
tutional power was void and the balance might be collected. 


I remain yours truly, A. S. CHURCHILL, 
Attorney General. 


OFFICE OF ATTORNEY GENERAL, 
LINCOLN, NEs., March 1, 1895. 
E. E. Good, County Attorney, Wahoo, Nebraska: 
DEAR Sir: In answer to yours of yesterday I entertain no 
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doubt about the right of the Register of Deeds having the 
tight under the statute, to select his own deputy and assistant 
and to fix the salary, subject only to the two limitations fixed 
by the statute, viz: First. In counties of 60,000 or less he 
could not exceed $1,000. per year to deputy, nor $60. per 
month to assistant. Second. “ The salary of himself, deputy 
aud assistant could not exceed the fees of the office in any 
event, nor could he retain any sum not actually paid to deputy 
or assistants. The statute, with certain limitations, leaves it 
with the Register of Deeds and does not confer the power upon 
county commissioners. The statute, granting powers to 
county commissioners, was passed when there was no Register 
of Deeds. The Legislature then created the office of Register 
of Deeds, in which it fixed the salary and a limit upon the 
amount of salary of deputy and assistants according to the 
classification of counties by the number of inhabitants, therein 
providing another limitation upon his power restricting the 
aggregate salaries of the Register of Deeds and all assistants 
and deputies to the fees of the office where the fees did not 
equal or exceed the total salaries allowed. Then to prevent 
the Register from claiming as his own the difference between 
the actual amount paid and the amount fixed, it allowed him 
to retain the actual amount paid for deputy and assistants only, 
and requires him to turn over all in excess. This being the 
last legislation and specifically directing, in these matters, 
would exclude any right the county commissioners might have 
by implication from their general power. 
Yours very truly, 
A. S. CHURCHILL, 


Attorney General. 


OFFICE OF ATTORNEY GENERAL, 
LINCOLN, NeEs., March 14, 1895. 
Charles A. Munn, Cuunty Attorney, Ord, Nebraska. 
DkEaR Sir: Your letter of March rath, requesting the 
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opinion of this department as to the authority of the county 
commissioners to compromise a suit pending against ex-County 
Treasurer Trout, has been duly received. Replying thereto 
we beg to submit: We have compared the Statutes of Ne- 
braska with those of Minnesota under which the decision in 
the case of Shepard v. Malhoit ‘was determined. The Statute 
of Minnesota at that time did not contain as extended author- 
ity or power on'the part of the board as does the statute of our 
state. The sub-divisions of the section of the Minnesota stat- 
ute bearing upon the questions are in these words: 


‘*To purchase and hold real and persoual estate for the 
use of the county, and lands sold for taxes as provided by law, 
and to purchase and hold for the benefit of the county real 
estate sold by virture of judicial proceedings in which the 
county is a plaintiff. 

Second. To sell and convey any real and personal estate 
owned by the county and make such order respecting the 
same as may be deemed conductive to the interests of the in- 
habitants. 


Third. To make all contracts and do all other acts in 
relation to the property and concerns of the county necessary 
to the exercise of the corporative powers.’ 


The authority of the counties in this state to purchase 
land sold for taxes is contained in a separate chapter, and for 
that reason is not necessarily embodied in section 866. In all 
other respects you will notice that it contains all of the powers 
granted in the Minnesota statute, with this additional ‘‘and 
all real estate conveyed by general warranty deed to trustees, 
in which the county is beneficiary, whether such real estate is 
situated in the county so interested or some other county or 
counties of the state.’? The second and third subdivisions of 
section 866 is identical in meaning with the two last subdivi- 
sions that we have quoted from the Minnesota statute. Sec- 
tion 867 Cobbey’s Code, you will notice, confers upon the 
county boards. First. To take and have the care and custody of 
all real and personal estate owned by the county. Second. To 
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manage the county funds and county business, except as 
otherwise specifically provided, Third. To make all orders 
respecting the property of the county. * * * To sell the 
public grounds or buildings of the county and purchase other 
property.in lieu thereof, ete. Under section 866, Cobbey’s 
Code, there can be no question about the right of the board 
to take title to real estate aud the section gives the same au- 
thority to purchase at judicial sate where the county is .nter- 
ested as did the Minnesota statute. 
The court in the case referred to say: 


“Tt, the county, may acquire land, not for public use merely, but as any 
other creditor may acquire it at an execution sale to satisfy a judgment. If 
a county can do this, why should it not without an execution sale be allowed 
to take land from a debtor in satisfaction of its judgment, or a legal claim 
upon which a judgment can be obtained. Certainly there is no reason in the 
nature of this, why it should not, nor is this any longer against the policy -of 
the law. Weare clear that this comes within equity and the spirit of the 
statute, though probably not within its precise letter, and therefore held to 
be the law.’’ 


This language would apply with the same force to the 
consideration of section 866 of Cobbey’s Code, but in addition 
to that section 867 gives the board express authority to man- 
age the county funds and county business, to make all orders 
respecting the property of the county, to keep the county 
buildings insured and sell the public grounds and buildings 
and purchase other property in lieu thereof. These are pow- 
ers not conferred upon the board by the Minnesota statute. 
The authority to do the business of the county of itself would 
authorize the compromising of a suit between the county and 
its debtor to debtors. 

So far as I see there are no objections to the compro- 
mise. 

You state, however, in your letter: ‘‘The county is wil- 
ling to reimburse other funds in proportion to the amount re- 
received in the compromise.” 

You also state: ‘‘The consolidated state fund is $615.18.”” 
As to the amount of shortage of the treasurer to thestate fund, 
I have no authority on the part of the state to authorize a 
compromise binding the state to accept its proportion of what 
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might be realized out of the compromise. Whatever is due 
the state would have to be paid by the county to the state 
treasurer. 

You further state the county wants the land for use as 
poor farm, and considers the offer an advantageous one con- 
sidering the uncertainty and expense of litigation. 

The supreme court of Nebraska in the case of Stewart v. 
Otoe County, 2 Neb,, 177, on page 183 say: 

‘“That the county commissioners may purchase a poor 
farm for the county is clear. * * * ‘There is no authority 
in law for the commissioners to bind the county in the man- 
ner contemplated. They cannot give a promisssory note nor 
can they mortgage the property of the county, should they 
formally do so their action would be a nullity. In the pur- 
chase of land for a poor farm the authority of the commission- 
ers of a county is very clearly set forth. The mode of raising 
the money and paying it over are definitely stated. This 
statute sets a limit beyond which they cannot go. ‘They are 
a guide, not only to the commissioners, but equally so to per- 
sons dealing with them.’’ 

From this you see that the only way the county could 
lawfully obtain a poor farm, is in pursuance of this statute; 
sections 3272, 3273, 3274, 3277 and 3278. 

I remain, yours very truly, 
A. S. CHURCHILL, 


Attorney General. 


OFFICE OF ATTORNEY GENERAL, 
LINCOLN, NeEB., March 28, 1895. 
Hon. Luther P. Ludden, Secretary, Lincoln, Neb. 

DEAR SirR:—Your favor of the 27th inst. received and 
contents noted. Replving thereto permit me to say I have 
examined House Roll No. 525, an act to provide seed and 
feed. My conclusions are as follows: 

First. Under section 11 any county in the state can on or 
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before April 1, 1895, prepare and file with your Commission a 
shoming for the purpose of participating in the benefits pro- 
vided. 

Second. Section 8 requires the distribution to be made 
on knowledge possessed by your Commission or upon informa- 
tion in writing signed by the president and secretary of the 
County Central Commission. The showing must set forth 
that the county has a County Central Commission auxiliary 
to the State Commission and must give the number of farmers 
in need cf aid. 

I am of the opinion under the provisions of the act your 
Commission is vested with much discretion. 

It was the evident intention of the Legislature to afford 
through the State Relief Commission, substantial assistance 
to the agricultural producers of the state who had suffered 
by reason of the drought. 

Your obedient servant, 


A. S. CHURCHILL, 
Attorney General. 

By W. S. SUMMERS, 
Deputy. 


OFFICE OF ATTORNEY GENERAL, 
LINCOLN, NeEB., March 29, 1895. 
Hon. H. R. Corbett, State Superintendent of Public Instruction. 

DrEaR Sir: Yours of the 29th inclosing letter from J. S. 
Lemmon, director of school district No. 6, Thurston county, 
Nebraska, has been received and carefnlly considered; and in 
reply I have the honor to say, that as I understand it, the 
allotment of land to the Indians in Thurston county is made 
under what is known as the Dawes Act; under the provisions 
of which the title to the land remains in the government for 
twenty-five years, and no power existed in the Indians to 
leave these lands, without the consent of the Secretary of the 
Interior. A large amount of allotted lands, as I understand 


42 REPORT OF THE ATTORNEY GENERAL, 


it, was leased from the Indians by the Flournay Land Co., 
who had sub-let to many parties, who have taken possession 
and made more or less improvements. Something over a year 
ago the Indians’ agent was instructed by the department to 
eject these settlers from the Indian land. An action was 
brought in the United States Circuit Court, and was heard by 
Judge Sanborn, and has been recently decided against the 
lessees, which, of course, would include all parties holding 
under such leases. There is no authority in the state over 
this matter, nor has the state court jurisdiction. The re- 
moval of these settlers with their families, under the order of 
court, of course, would remove the school children. The 
most that could be claimed as a result, from the correspond- 
ence which is included in the newspaper clipping, would be 
permission on the part of the Indian Commissioner for the 
teachers, school houses, and officers to remain upon the Indian 
lands temporarily. Whether this question was presented in 
the case before Judge Sanborn or not, I have no means of 
knowing. At any rate, in order to secure the right, it would 
have to be done by an application to that court, setting up 
these contracts with the Indian Commissioner, and obtaining 
a modification to that extent of the order in that case, but if 
this were done the removal of the fam‘lies from the Indian 
lands, with their children, would of necessity operate to re- 
move the schools. I cannot tell, of course, without an ex- 
amination of the record in the case which was before Judge 
Sanborn, whether the right of these three school teachers and 
of the districts to maintain these schools and retain the school 
houses was in issue or not, but I presume no such question 
was raised in that case. It certainly would not unless they 
were made parties and appeared in that court and set up their 
rights in that action which they had obtained through the In- 
dian Commissioner. Neither the school district, its directors 
or teachers can resist the federal officers in making the eject- 
ment. While I do not actually kuow, I presume this suit was 
between the government and the Flournay Land Co. and their 
lessees without naming all of the parties; and the judgment of 
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ouster was not only against the Flournay Land Co, but all 
parties holding through @r under them. This I think will 
sufficiently answer your inqury. 

Yours very truly, 


A. S. CHURCHILL, 
Attorney General. 


OFFICE OF ATTORNEY GENERAL, . 
Linco.n, Nxs., April 11, 1895. 
Hon. H. R. Corbett, Superintendent Public Instruction. 

DEAR Sir: Yours of April roth is at hand. We note 
that the question therein submitted to this department, is: 
‘‘Have boards of education in cities and district boards in pri- 
mary and high school districts the legal right to employ and 
contract with teachers for the school year beginnning on the 
first Monday in July, before the newly elected members have 
entered upon the duties of their office?”’ 

Replying thereto permit me to submit the following: 

Section 3511 of the consolidated Statutes (Sec. 2 of Chap- 
ter 44, entitled ‘‘Public Instruction),’’ reads as follows: 

‘Every duly organized school district shall be a body 
corporate and possess all the usual powers of a corporation for 
public purposes by the name and style of ‘school district 
INOW. . 2 ene Ob... Seer county,’ and in that name may sue 
and be sued, purchase, hold, and sell such personal and_ real 
estate as the law allows.’’ 

The school district is a body corporate, created by law, 
whose duration continues until the repeal of the law creating 
it. Every corporate body is possessed, not only of the specific 
powers conferred, but also all such powers as are essential, to 
carry out the purpose for which the corporation is created. 
The primary object of school districts is to maintain public 
schools, and if the statute did not confer the specific authority 
to contract for teachers, it would be an incident essential to 
the purpose of the corporation. 
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Section 3578 reads as follows: 


‘The: moderator, director atid treasurer shall constitute 
the district board, and in all meetings of the board two mem- 
bers shall constitute a quorum for the transaction of business. 
Meetings of the board may be called upon the agreement of 
two members, but all members shall have notice of the time 
aud place of meeting.’’ 

Section 3548 reads as follows: 


“The qualified voters of every new district, when assem- 
bled pursuant to legal notice, and all existing districts at their 
annual meetings, shall elect by ballot from the qualified voters 
of such district, a moderator, for three years, a director for 
two years, and a treasurer for one year, and at the expiration 
of their respective terms of office, and regularly thereafter; 
their several successors shall be elected for the term of three 
years each, and all officers so elected shall hold their offices 
till their successors are elected or appointed, and qualified.’’ 


From this section it is apparent that there is no such 
thing as the organization of a new board. It is a board in 
perpetuity, only one member going out at a time. 

Section 3588 provides that the board shall have power to 
fill by appointment any vacancy that may occur in their 
number. 

Thus it will be seen that the law has provided for a con- 
tinuous board, who are at all times capable of acting for and 
on behalf of the body corporate. 

Section 3569 reads as follows: 

The director with the consent and advise of the moder- 
ator and treasurer, or one of them, or, under their direction if 
he shall not coneur, shall contract with and hire qualified 
teachers for and in the name of the district, which contract 
shall be in writing and shall have the consent of the modera- 
tor and treasurer, or one of them endorsed thereon, and shall 
specify the wages per week or month as agreed by the parties, 
and a duplicate shall be filed in his office, ete.’’ (The proviso 
in this section does not effect the question we are discussing.) 
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If the statute stopped here the authority would be ample 
and complete in the board of directors to hire teachers with- 
out limitation; but all public officers, such as county officers 
and school district officers, are agents, and have only limited 
authority, their authority being defined by law, which all per- 
sons are conclusively presumed to know. 

Section 3541 of the Consolidated Statutes is as follows: 

‘The said qualified voters shall also have power at any 
annual or special meeting, to direct the purchasing or leasing 
of any appropriate site, and the building, hiring, or purchas- 
ing of a school house and the amount necessary to be expen- 
ded the succeeding year, and to vote a tax on the property of 
the district for the payment of the same.” 

Section 3542 reads as follows: 

‘‘The legal voters at any annual meeting shall determine 
by vote the number of mills on the dollar of the assessed valu- 
ation which shall be levied for all purposes, except for the 
payment of bonded indebtedness and purchase or lease of 
school house, which number shall not exceed twenty-five 
(25) mills in any year.’’ Ete. 

This section, which establishes a limitation above which 
they cannot go, leaves for the determination of the voters the 
amount of taxes to be raised for all purposes. 

Section 3544 is as follows: 

‘“The tax levied and collected, as provided by the pre- 
ceeding section, shall be expended under the direction of the 
district made at the annual meeting, or in absence of such di- 
rection then such tax shall be expended as the district board 
of the district may direct.’’ Ete. 

This section restricts the authority of the board in ex- 
pending the taxes to the direction of the voters where they 
act upon the subject. This then is a limitation upon the 
power of the board over the fund. 

Section 3545 reads as follows, 

‘They (the voters) may also determine at each annual 
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meeting the length of time a school shall be taught in the dis- 
trict the ensuing year, which, to entitle the district to any 
portion of the state fund, shall not be less than three months 
by a legally qualified teacher in the district which has less than 
thirty-five pupils;”’ etc. 

The only limitation placed upon the voters by thissection 
is as to the length of time the school shall be taught during 
the school year to entitile the district to draw its portion of 
the state fund. 

This section does not place a limitation upon the board as. 
to the length of time for which it may hire a teacher. It is 
solely a limitation upon the voter and requires certain things 
in order to entitle the district to participate in the state fund. 
The power of the board to contract with teachers would de- 
pend upon the extent of the tax levied, and as that could only 
be determined by the legal voters of an annual meeting, I am 
of the opinion that this is a limitation upon the power of 
the board to contract, and that the board cannot contract 
for the services of a teacher beyond the annual meeting. 

Subdivision 6, entitled ‘‘High School Districts’? confers 
upom the electors the power of determining by vote whether 
they will establish a high school district, whenever there are 
more than 150 children between the ages of five and twenty- 
one years. Having adopted the high school district, they then 
are required to elect a board of directors consisting of six, two 
of which shall be elected annually for a term of three years. 
This again creates a corporation with a board of management 
in perpetuity. Section 3592 provides for the organization of 
the board, and where they neglect to do so, that the county 
superintendent may organize the same. 

Section 3593 is a follows: 

‘Said trustees shall have power to classify and grade the 
scholars in such districts, and cause them to be taught in 
such school and departinents as they may deem expedient; to 
establish in such district a high school when ordered by a 
vote of the district at any annual meeting, and to determine 
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the qualifications for admissions to such schools, and the prices 
to be paid for tuition on any branch therein; to employ all 
teachers necessary for the several schools of said district; to 
prescribe courses of study and text books for} the use of said 
schools, and to make such rules and regulations as they may 
think needful for the government of the schools, and for the 
preservation of the property of the district, and also to deter- 
mine the rates of tuition to be paid by non-resident pupils at- 
tending any school in said district.’’ 

This section it will be observed confers numerous and 
large powers upon the board, among which are to determine 
the price fo be paid for tuition on any branch, and also to de- 
termine the rate of tuition to be paid by non-resident pupils, 

Section 3594 reads as follows: 

The said trustees shall present at each annual meeting a 
statement in writing, of all receipts and expenditures on behalf 
of the district for the preceding year, and of all funds on 
hand, and an estimate of the amounts necessary to be raised 
by the district, in addition to the money to be received trom 
primary schools fund and from other sources, for the support 
of the schools of said district for the ensuing year, and for in- 
cidental expenses thereof; and the said district may at the an- 
nual meeting vote such sums, to be raised by tax upon the tax- 
able property of said district, as may be required to maintain 
the several schools thereof for the year. 

Here there is no limitation as to the amount of tax there 
may be levied, but levying the tax is left the discretion of the 
district at the annual meeting to vote such sums to be raised 
by tax upon the taxable property of the district. They are 
not required to vote the full amount estimated by the trustees 
to be necessary. 

Section 3592 does require the annual election of the mod- 
erator, director and treasurer, and the school year in high 
school districts is the saine as in primary districts. 


Now turning to schools in cities, section 3706 reads as 
follows: 
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‘The term of members elected shall begin with the first 
Monday in July succeeding their election each year, and the 
members of the board shall thereupen elect a president, vice- 
president and secretary from their number, who shall serve 
for the term of one year or until their successors are elected; 
they may also elect at any regular meeting one superinten- . 
dent of public instruction, with such salary as the board may 
deem just, and they may enter into contract with him, in ac- 
cordance with their discretion, for a term of years not to ex- 
ceed three years. ‘The election of the officers by the board, of 
the superintendent and teachers, and for filling vacancies in 
the board, shall be by ballot, and no person shall be declared 
elected except he receive the vote of a majority of all members 
of the board.”’ 


The language of this section in allowing the contracting 
with the superintendent for a period not exceeding three years 
is permissive. ‘There is no time specified or limitation placed 
asto the length of time teachers shall be elected for, except by 
inference. It would hardly be presumed that if the legisla- 
ture intended that teachers might be elected for an indefinite 
period that it would at the same time restrict the power of the 
board to enter into contract with the superintendent to a pe- 
tiod of three years. Yet in the statute governing schools in 
cities the board of education are given the power of fixing the 
amount of taxation, and are required to certify it to the 
county clerk. 


From a consideration of all the above sections, and con- 
struing them together, I conclude that the legislature did not 
contemplate or intend authorizing school boards, or boards of 
education to hire teachers for longer periods than such as are 
within the school year except in cities they may contract with 
the superintendent for a term not exceeding three years. 


Iremain your obedient servant, 


A. S. CHURCHILL, 
Attorney General. 
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OFFICE OF ATTORNEY GENERAL, 
LINCOLN, NeEs., April 13, 1895. 
Hon. Flenry R. Corbett, Superintendent of Public Instruction. 

DEAR SiR: In answer to your suggestion, I have the 
honor to say that I have examined the authorities and the 
statutes under which they were decided, and herewith point 
out the same, as follows: 


Wisconsin statutes say that the Board has the power to 
contract with a teacher, (does not limit the time). 


Cleveland v. Amy, 50 N. W. Rep. 293, is a Michigan 
case. The statute of that state says in regard to primary 
schools: 


‘The district school Board shall hire and contract with 
such duly qualified teacher as may be required,’’ and in ref- 
erence to graded schools says: ‘‘It shall be the duty of the 
Board of Trustees etc, to employ all qualified teachers neces- 
sary for the several schools.”’ 

Cases of School town of Milford v. Zeigler, 27 N. E. 303; 
and Renfelt v. Town of Noblesville, 7 N. E. 206, are both 
Indiana cases. The statutes of the state give authority to a 
Board of School Trustees to employ teachers and a superinten- 
dent of the schools in the town or city, in general terms, just 
as the authority to make other contracts are given, ‘‘ The 
Trustees shall take charge of the educational affairs of their 
respective towns and cities, they shall employ teachers, etc.’, 

In New York, general power is given as follows: 

‘*To contract with and employ all teachers in the district 
school or schools.’’ 

Goter v. School district of the City of Fort Smith, 14S. 
W. 656, is an Arkansas case. The statute provides: ‘‘Board 
of Directors shall have power to employ a superintendent of 
schools.’’ The power is granted in the broadest terms. 

While 3706 Cobbey Statute, when leaving out the refer- 
ence to superintendent, reads: ‘‘The term of members elected 
shall begin with the first Monday in July succeeding their 
election each year, and the members of the Board shall there- 
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upon elect a president, vice-president and seqretary from their 
number, who shall serve for the term of one year, or until 
their successors are elected. 

‘The election of the officers of the Board, of the superin- 
tendent and teachers and for filling vacancies in the Board 
shall be by ballot, and no person shall be declared elected ex- 
cept he receive the vote of a majority of all the members of the 
Board.’’ 


Now it would seem from this section, if we leave out the 
clause refering to superintendent, that the election of teachers 
and officers was to take place at the meeting on the first Mon- 
day in July of each year. If, however, for any reason it was 
not done, the Board would still have power to do it at any 
subsequent regular meeting. 


This precludes the idea of electing either officer or teacher 
for a longer period than one year; but the board is clothed 
with power by vote to fill vacancy. 


Now by reference to the Compiled Statutes of 1881, Chap. 
107, Sec. 130, page 832, Woosley v. Wheaton, it can be 
observed that the language was the same as in section 3706 of 
Cobbey, except it reads: ‘‘They shall also elect at their regu- 
lar meeting in July annually, one superintendent, who shall 
serve for the term of one year.’? Now under the law as it 
then was there 1s uo question; the Board could neither elect 
an officer, superintendent or teacher for a longer period than 
one year. 

Now by amendment passed in 1883, Chap. 72, Section 8, 
this section was amended so as to read as now foundin section 
3706 of Cobbey. It thus clearly appears that the purpose of 
the amendment was to extend the time as to superintendent 
only. A re-examination of this question, and an examination 
of the authorities you have referred me to, together with the 
statutes under which they are made, have tended to confirm 
iny former opinion. Yours truly, 


A. S. CHURCHILL, 
Attorney General, 
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OFFICE OF ATTORNEY GENERAL, 
LINCOLN, Ngs., April 13, 1895. 
Hon, Eugene Moore, Auditor of Public Accounts. 

DraR Six: Your two communications, one of the toth 
and the other of the rath inst., enclosing two letters from F. 
M. Davis, cashier of the First National Bank of Omaha, are 
at hand. In reply I will say: By the provisions of chapter 
25, of the acts of 1893, the same being chapter 73 of Wheeler’s 
Annotated Statutes of 1893, makes it theduty of the Distilling 
Cattle Feeding company doing business within the state of 
Nebraska, and which has heretofore issued certificates of re- 
bate, to deposit in a bank in the state of Nebraska to be de- 
signated by you, a sum of money equal in amount to such re- 
bate certificates so issued, or promises made arising upon or 
derived from the business transacted in this state, etc. 


Under the provisions of this section the First National 
Bank of Oimaha has been designated by you as such deposi- 
.tory. This section provides that all sales made or contracts 
formed by or with any such companies, trusts, associations, 
firms or individuals shall not be lawful or binding upon the 
citizens of this state unless such companies, trusts, associa- 
tions, firms and individuals shall] have complied with the pro- 
visions of this act. Under this provision all contracts entered 
into with this company would be void, they having neglected 
and refused to make the deposit in the bank as required by the 
law. 

Section 3 makes it the duty of such incorporation, com- 
pany, trust, association, firm or individual doing business in 
this state to notify the auditor of public accounts on the 5th 
day of each month, or where that day is Sunday or a legal 
holiday, on the day following, of the number and amount of 
all rebate vouchers or certificates issued by them or promises 
made by them as herein before described, upon their business 
done in this state within the preceding month, and the said 
auditor, within ten days thereafter, shall notify and direct such 
incorporated companies, trust and associations, firms or in- 
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dividuals to deposit within ten days after the date of such 
notice or direction in such trust company or companies, bank 
or banks as shall be appointed and designated by said auditor, 
such sum or sums as shall be equal in amount to all such re- 
bate vouchers or certificates so issued or promises made by 
them as herein provided to secure the payment of the same. 


This provision of the statute has not been complied with 
either in regard to furnishing the necessary notice by the re- 
ceiver, nor of the depositing of the money. ‘The failure in 
this respect to comply with the law would, under the last pro- 
vision of section 1, make void all contracts entered into. 


Section 5 makes it a felony for any corporatiou, trust, 
company, association, firm or individual to violate any of the 
provisions of this act. It also provides that they shall forfeit 
all right to transact or do business in thisstate. Italso makes 
it a felony for any officer or agent, servant or other employee 
of such incorporated company, trust or association, firm or in- 
dividual to represent or attempt to transact or do business in 
this state, after such incorporated company, trust or associa- 
tion, firm or individual has violated any of the provisions of 
this act. 


It further provides that any citizen or inhabitant of this 
state who shall knowingly make a sale or enter into a contract 
with any such person, corporation, trust or association, firm or 
individual who have failed to comply with the provisions of 
this act, shall be deemed guilty of a felony, and upon convic- 
tion thereof shall be punished by a fine of not less than $1,000 
nor more than $5,000, and imprisonment in the penitentiary 
for not less than one year, nor more than two years, or by 
both such fine and imprisonment. 


It would seem, therefore, there can be no question but 
what the failure to forward to you on the 5th of the month the 
certificates as required by section three, and the failure to 
make deposit in the First National Bank of Omaha, as well as 
the direction to the bank not to pay the funds now on hand, are 
clearly violations of the provisions of this act and forfeit the 
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right of the company to do business in this state, and any in« 
corporated company, trust or association, firm or individual, 
or any officer, or agent of the same who shall offer to transact 
business in this state, is guilty of a felnoy, and any citizen 
who knowingly contracts with such incorporated company, 
trust or association, firm or individual is also guilty of felony. 

I suggest therefore that you speedily inform the receiver of 
this corporation of the provisions of this act; that you inform him 
that unless these provisions are promptly and continuously 
complied with that they must cease todo business in this state; 
that parties engaged in the business or purchasing for them 
will be advised speedily of their forfeiture, and the county at- 
torney of the respective counties instructed to prosecute all of 
their officers and agents seeking to do business in this state. 

I herewith return to you the letters from Mr. Davis, 
cashier of the First National Bank. 

Yours truly, 


ASS. CHURCHILL, 


Attorney General. 


OFFICE OF ATTORNEY GENERAL, 
LINCOLN, NEBs., April 16, 1895. 
Hon. J. S. Bartley, State Treasurer: 

DEAR SiR: In answer to your inquiry as to the constitu- 
tionality of House Roll No. 525 making appropriation for seed 
and feed to the distressed farmers of Nebraska, I have the 
honor to state that in the case of the State ex rel Custer County 
v. Robinson, 35 Neb., on page 404, the court say: 


‘* As a general rule under the constitution the legislature is invested with 
authority to determine what purposes are matters of public concern so as to 
render taxation admissible.” 


In the case in relation to House Roll 284, 31 Neb., on 
page 511 the supreme court say: 

“The legislative department is not made a special agency for the exercise 

of specifically defined legislative powers, but is intrusted with general power 

to make laws at discretion. In other words the legislature has authority to 


pass laws at discretion, provided such laws are within the constitutional in- 
hibitions and do not infringe upon the rights of private individuals.’’ 
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Cooley on constitutional limitations, sixth edition, page 
152, Says: 

‘*The legislature is to make laws for the public good, and 
not for the benefit of individuals. It has control of the public 
moneys, and should provide for the disbursing them only for 
public purposes. Taxes should only be Jevied for those pur- 
poses which properly constitute aPUBLIC BURDEN. But what 
is for the PUBLIC GOOD, and what are PUBLIC PURPOSES? and 
what does properly constitute a PUBLIC BURDEN? are ques- 
tions which the legislature must decide upon its own jugment, 
and in respect to which it is vested with a large discretion 
which cannot be controlled by the courts.”’ 


The supreme court of this state, in the case of the State 
of Nebraska ex rel. Edward Sayre v. Eugene Moore, Auditor 
of Public Accounts, 40 Neb., page 854 coustruing an act mak- 
ing an application of state funds to Scott’s Bluffs county, say: 


‘In this case it was contended by the auditor that the act 
making the appropriation to the county was contrary to the 
letter and spirit of the constitution of the state of Nebraska, in 
which case the court, quoting from Cooley on constitutional 
limitations the following: 


‘‘We look in the constitution of the United States for 
grants of legislative power, but in the constitution of thestate 
to ascertain if any limitations have been imposed upon the 
complete powers with which the legislative department of the 
state is vested in its creation. Congress can pass no laws but 
such as the constitution authorizes either expressly or else by 
clear implication, while the state legislature has jurisdiction 
of all subjects on which its legislation is not prohibited. The 
law making power of the state recognizes no restraints, and is 
bound by none, except such as are imposed by the constitu- 
tion. That instrument has been aptly termed a legislative 
act by the people themselves in their sovereign capacity, and is, 
therefore the paramount law. Its object is not to grant con- 
stitutional limitations, the power to make laws would be abso- 
lute.’’? Tested by the rule quoted from the eminent jurist, 
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there is nothing in the constitution of Nebraska, that prohibits 
the legislature of the state, representing as it does the 
soveteignty of the people from appropriating money to rein- 
burse a county for expenses incurred by it in the prosecution 
of criminals. True, there is no legal obligation resting on the 
state to pay such expenses, but the power of the legislature 
to appropriate money is not limited by the legal obligatious of 
the state.”’ 


Citing again Cooley on Constitutional limitations, page 
599, as follows: 


“It must always be considered that the proper authority 
to determine what should, and what should not, constitute a 
public burden is the legislative department of the state, and in 
determing this question the legislature cannot be held to any 
narrow or technical tule. Not only are certain expenditures 
absolutely essential to the continued existence of a govern- 
ment, but, as a matter of policy, it may sometimes be proper 
and wise to assume other burdens which rest entirely on con- 
siderations of honor, gratitude or charity. They will, there- 
fore, be necessary expenditures which rest upon considerations 
of policy only, and in regard to the one as much as the other, 
the decision of that department, to which alone questions of 
state policy are addressed, must be accepted as conclusive.”’ 

Under the rules laid down in these cases the legislature is 
the sold judge of the policy of such legislation, and their de- 
termination of such policy is conclusive upon the courts. 

The act under consideration provides in substance that 
the state Relief Committee, upon the information that they 
now have and may obtain, shall apportion this fund among 
the several counties applying therefore under the provisions of 
the act. While in the act construed in the case of the State 
ex rel Sayre v. Moore, the legislature itself determined the 
county which should receive the benefit of the act, yet, I am 
unable to see any objection to the legislature clothing the com- 
mittee with power to determine the counties to receive the 
benefit of the act under consideration and apportion the fund, 
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instead of the legislature itself determing and apportioning 
he same among the several counties’ 

It is in legal effect in either case an appropriation to the 
county snd comes within the rule announced in this latter 
case. ‘There is no constitutional limitation upon the legisla- 
ture as to the amount of tax. The constitution of Nebraska in 
relation to class legislation is different from the coustitutions of 
many states. 

Section 15, Article 3 of the Nebraska Constitution pro- 
pides: 

‘The legislature shall not pass local or special laws in 
any of the following cases.’’ It then enumerates a number 
of subjects and closes as follows: ‘‘In all other cases where a 
general law can be made applicable no special law shall be 
enacted. 

The act in question is general as to locality wherever the 
condition provided for in the measure exists, aud the subject 
of the pill is not among the class of subjects enumerated in 
section 15. It is stated by the court in the case of the State 
ex rel Sayre v. Moore there is nothing in the constitution of 
Nebraska that prohibits the legislature of the state, represent- 
ing as it does the sovereignty of the people, from appropriating 
money for the purposes indicated in the measure under con- 
sideration. Yours truly, 

A. $. CHURCHILL, 
Attorney General. 


OFFICE OF ATTORNEY GENERAL, 
LINCOLN, Nes., April 17, 1895. 
Hon. Leroy Martin, County Attorney, Sidney, Nebraska. 
DEAR SiR: Yours of the 4th inst. has been received. I 
note that the questions you submit to this department, are: 
First. Ifa constable makes complaint, can the court be 
compelled fo require him to give security for the costs? To 
this I would answer, no. Section 287 of the Criminal Code 
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says the court, ‘‘may, at its discretion,’’ require security for 
costs Ifthe prosecution is instituted by an officer acting in 
the discharge of his duties imposed upon him by law, the jus- 
tice cannot legally require security for costs to be given, other- 
wise he can. See State ex rel Thomas vy. McCutcheon, 20 
Neb. 304. 

Second. Must it be proven that the proprietor of a 
saloon has positive knowledge that the law is being violated 
by his clerks and agents? This question has not been passed 
upon by our courts; but under a law very similar to our law 
regarding the placing of screens in the windows of saloons, the 
supreme court of Massachusetts, in the case of Commonwealth 
v. Kelley, 140 Mass., 441, has held: 


‘*A person, licensed to sell intoxicating liquors, may be convicted, * * 
of placing and maintaining upon the licensed premises, a curtain so as to in- 
terfere with a view of the interior of the premises, although the illegal act 
was done by his servant in his absence, without his knowledge and consent, 
and in violation of his instruction.”’ 


I believe this is the proper construction of this statute, 
and I think our supreme court will so hold should it be pre- 
sented to it for determination. 

Yours truly, 
A. S. CHURCHILL, 
Attorney General 


OFFICE OF ATTORNEY GENERAL, 
LINCOLN, Nes., April 25, 1895. 
Hon. R. G. Strong, Pender, Nebraska. 

DEAR Sir: Yours of the 18th came duly at hand, and 
at the time of the receipt of the letter Mr. Peebles of your 
place was here in the office in reference to the same matter, 
and I fully discussed the question with him after looking up 
the case of the State v. Norris, referred to by you in the 55 N. 
W., 1086, and also examining the case of Beck v. the Flour- 
nay Live Stock and Real Estate Co., decided by the circuit 
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court of appeals of the Eighth Circuit on December 10, 1894, 
and at the time I supposed that my discussion of the question 


with him would be regarded as an answer to your letter, but 
from statements made to me since, I am in doubt as to whether 
Iam correct in that or not. Believing as I did that it would 
be so regarded I have neglected writing to you until now. 


The statute of the United States (24 statute, 388, C. 1109, 
commonly known as the Dawes Act. ‘The latter part of sec- 
tion 5 is as follows: 

‘‘And if any conveyance of the lands set apart and alot- 
ted as herein provided or any contract made touching the 
same before the expiration of the time alove mentioned, 
such conveyance or contract shall be absolutely null and 
void.” 

The time above mentioned in the section is twenty-five 
years, during which time the government holds the legal title 
in trust for the Indians. 


Section 6 confers the rights of citizenship as follows: 


‘And every Indian born within the territorial limits of 
the United States to whom allotments shall have been made 
under the provisions of this act, or under any law or treaty, 
and every Indian born within the territorial limits of the Uni- 
ted states who has voluntarily taken up, within said limits, 
his residence separate and apart from any tribe of Indians 
therein, and has adopted the habits of civilized life is hereby 
declared to be a citizen of the United States, and is entitled to 
all the rights, privileges and immunities of such citizens, 
whether said Indian has been or not, by birth or otherwise a 
member of any tribe of Indians within the territorial limits of 
the United States without in any manner impairing or other- 
wise affecting the right of any such Indian to tribal or other 
property.”’ 

You will notice the last expression of this section excepts 
the operation of these rights in so far as it effects the rights of 
such Indians to tribal or other property. 

The Circuit Court of Appeals in the case of Beck v. The 
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Flournay, ete., Co., reported in Vol. 65, No. 1 of the Federal 
Republic in discussing these two sections, on page 34 say: 


‘*These limitations upon the power of the Indians to sell 
or make contracts respecting land that might be set apart to 
them for their individual use and benefit were imposed to 
protect them from the greed and-superior intelligence of the 
white man. Congress well knew that if these wards of the 
nation were placed in possession of real estate, and were given 
capacity to sell or lease the same, or to make contracts with 
white men with reference thereto, they would soon be deprived 
of their several holdings; and that, instead of adopting the 
customs and habits of civilized life and becoming self support- 
ing, they would speedily waste their substance, and very like- 
ly become paupers. The motive that actuated the law mak- 
ers in depriving the Indians of the power of alienation is so 
obvious and the language of the statute in that behalf is so 
plain, as to leave no room for doubt that Congress inten led to 
put it beyond the power of white men to secure any interest 
whatsoever in lands situated within Indian reservations that 
might be allotted to Indians. This conclusion is fortified by an 
amendment to the act of February 8, 1887, which was adopted 
on February 28, 1891, (26 Stat. 794, c. 383), whereby power 
was conferred upon the secretary of the interior to prescribe 
regulations and conditions for the leasing of lands allotted to 
Indians under the previous act of February 8, 1887, whenever, 
by reason of ‘‘age or other disability,’’ the allottee was not 
able to occupy or improve land aswgned to him with benefit 
to himself. It is manifest that the amendment in question 
authorizing allotted land to be leased in certain cases, under 
the direction of the secretary of the interior, was unnecessary 
if power to execute leases of allotted lands had already been 
conferred by previous enactment or treaty stipulations. The 
last mentioned act therefore, is a legislative declaration that 
congress did not intend such lands might be assigned to 
Indians to be held by them in severalty.”’ 


Aside from this it is a general settled principle of law that 
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where the statute points out the doing of a certain thing in a 
specified manner, as in this case, under the rules and regula- 
tions of the secretary of the interior, is equivalent to saying it 
shall not be done in any other manner. 


Again the court in this opinion say: 

“Tt is suggested, as we understand, that because Congress 
conferred the 1ight of citizenship upon all Indians to whom 
allotments of land might be made, and upon every Indian who 
should take up a residence separate and apart from his tribe, 
and adopt the habits of civilized life, the power to sell, lease, 
and otherwise dispose of allotted lands was also conferred as a 
necessary incident of citizenship. It is urged, as we under- 
stand, that Congress could not make these Indians citizens of 
the United States without at the same time giving them the 
unrestricted power to sell, use and control all property what- 
soever in which they chanced to have aninterest. This argu- 
ment appears to us’to be untenable. We know of no reason, 
nor has any been suggested, why it was not competent for 
congress to declare that these Indians should be deemed citi- 
zens of the United States, and entitled to the rights, privileges 
and immunities of citizens, while it retained for the time being, 
the title to certain lands, in trust forjtheir benefit, and with- 
held from them for a certain period the power to sell, lease or 
otherwise dispose of their interest in such lands.’’ 

It will thus be seen that the language here used by the 
court construes these two sections in such a manner that the 
conferring of the right of titizenship does not necessarily con- 
fer upon them the power to dispose of property contrary to the 
statute. It is manifest therefore that in so far as the Indian 
attempts to deal with this land, he is without power to do so, 
except in the mode pointed out in the statute; namely, under 
the regulations of the secretary of the interior. The jurisdic- 
tion then over these lands, in so far as the acts of possession 
and ownership are concerned, is in the government, subject 
only to the right of the Indian. Any other party either in 
possession or seeking control of these lands of necessity must 
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be a trespasser as against the government. ‘The exercise of 
the right of the government to dispossess white men seeking 
to take possession of government lands in Indian reservation 
by force is too well established in this country to need discus- 
sion. From the foundation of the government it was a matter 
of public pclicy so to do. 

There is uo doubt, or on the other hand, that this act 
confers upon these parties in other respects the duties and 
rights of citizens, and they are ameanable to the laws of the 
state in all other respects, yet at the same time they are under 
the control and management of the goverment of the United 
States by proper officers with certain police powers and regu- 
lations, and while within their reservation, and as police offi- 
cers of the general government, acting under the instruction 
of the Department of the Interior through their Indian agents, 
are not subject to arrest for acts done within the scope and 
under the direction of the federal government. 

If, however, these Indians should gather in a mob, or 
commit other acts of violence, they would be as subject to 
civil law in that respect in the state as white people. 

In my opinion discretion and cool deliberation will be 
better conservators of the peace and dignity of the state of 
Nebraska, than hasty arrests, and certainly will result in less 
trouble and expense both to the people and the state and to 
the general government 

I remain, yours very respectfully, 
A. S. CHURCHILL, 


Attorney General. 


OFFICE QF ATTORNEY GENERAL, 
LINCOLN, NEB., May 20, 1895. 
Mrs. L. A. Bates, President of Visiting and Examining Board, Aurora, Neb. 
DEAR MApaAm: Yours of May 15th asking the relation 
of the visiting and examining board of the Nebraska Soldie*-’ 
and Sailors’ Home to the branch establisiied at Muiiford, at 
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hand. In relation thereto will say, the act relating to the 
branch at Milford expressly provides: 


‘Said home shall be governed in like manner as the Sol- 
diers’ and Sailors’ home at Grand Island and subject to the 
same provision as provided in section 3428, 3431, 3432 and 
3434 of Chapter 43 of the Consolidated Statutes of 1891.”’ 


Section 3431 of the statutes is the section under which 
the governor appoints the board, their pay, etc. 


Thirty-four thirty-two proscribes the management and 
«3433 the appointment of the commandant and for the appoint- 
ment of all subordinate appointments, so that you have the 
same jurisdiction, powers and duties over the branch at 
Milford that you have of the home at Grand Island. 


Very respectfully yours, 


A. $. CHURCHILL, 
Attorney General. 


OFFICE OF ATTORNEY GENERAL, 
LINCOLN, NEB., August 7, 1895. 
R. D. Sutherland, Esq., Nelson, Nebraska: 

DEAR Sir: In reply to yours of the 5th instant will say 
that section 2 of the act referred to, constitutes the permitting 
with knowledge, the Russian thistle to grow upon land either 
owned or occupied by the party, to be a misdemeanor, and a 
party suffering the Russian thistle to grow with his knowledge 
upon laud either owned or occupied by him would be guilty of 
the offeuse provided in the -econd section. 


Section 4 relates to the expenses incurred by the road su- 
pervisors, under section 3 it is made the duty of the supervi- 
sors to remove the thistles, aud provides the apportionment of 
the expenses to be, 25 cents per acre against the tenant and 
the balance against the owner, and if the tenant fails to pay, 
the whole is taxed against the owner aud the 25 cents becomes 
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an indebtedness in favor of the owner against the lessee which 
would be no bar to criminal prosecution against the tenant. 
Yours very truly, 
A. S. CHURCHILL, 
Attorney General. 


OFFICE OF ATTORNEY GENERAL, 
LINCOLN, NEB., May 23, 1895. 
Charles A. Munn, County Attorney, Ord, Nebraska. 

DEaR Sir: Yours of May 20, 1895, at hand in which 
you ask the official opinion of this department on the three 
questions of law submitted. In auswer to which I herewith 
submit to you my opinion on the three propositions. 


Your first is: ‘Is it the duty of the County-Attorney in 
this state to attend upon a trial of cases pending in the Federal 
Court, outside of his county in cases wherein his county is de- 
fendant?’’ 

Answer, no. 

Section 3106 Cobby statute 1893. 

“It shall be the duty of the County Attorney to appear in 
the several courts of their RESPECTIVE COUNTL£ES and prose- 
cute and defend, on behalf of the state and county, all suits, 
applications or motions civil or criminal arising under the laws 
of the state in which the state or the county is a party or in- 
terested.”’ 

This section, you will notice, limits the duties of Coun- 
ty-Attorneys to the several courts of their respective counties, 
that is your county. You will notice also, that the same 
duties is imposed upon County-Attorneys as to appearing and 
defending or prosecuting in civil as criminal cases. In the 
case of Gandy vs. State of Nebraska, 27th Nebraska 707 it is 
held: ‘‘Upon the removal of a criminal prosecution from the 
county in which the offense is committed, to an adjoining 
county upon change of venue, it is not the duty of the Coun- 
ty-Attorney of the former county to follow the case to the 
latter county.’’ If it is not the duty of the County-Attorney 
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to prosecute a party charged with a crime, committed in this 
county, when changed to another county I cannot see how it 
is his duty to either defend a civil suit commenced out of his 
county or prosecute one not commenced in his county. 


Your second question is: ‘‘If a County-Attorney under 
the instruction and directions of the county board of the coun- 
ty does attend upon the trial of a case, pending in the Federal 
Court and out side his county and in a case wherein his coun- 
ty is the defendant is he entitled to compensation therefor or 
is it his duty to attend upon said trial in his official capacity 
and without extra compensation?’ ‘The question asked after 
the word “or’’ in the question I have answered in answering 
the former question. To the balance of the question I answer, 
yes he is entitled to compensation. 


Section 136, of article 10, Compiled Statutes of Kansas, is 
identical with section 3601 quoted above and sections 3107, 
3108, 3109, 3110 and 3111 of Cobbey Statute are substantially 
the same as section 137, 138, 139, 140, 141 and 142 of the 
Statutes of Kansas and in the case of Commissioners of 
Leavenworth vs. Brewer, 9th Kansas, 307the court held under 
these sections I have referred to: 


““A County-Attorney is not required by law to go beyond 
the limits of his county to do business for his county, but ifhe 
does, he may be allowed a compensation, reasonable, for his 
services, in addition to his salary.’’ 


In the case of Huffinan vs. Commissioners, 23rd Kansas, 
281 it was held: 

‘‘Where County-Attorney goes beyond his county to do 
business for his county at the instance and with the consent of 
the county board, he may recover reasonable compensation for 
such services in addition to his salary although there is no ex- 
pressed contract.’’ 

In the case of Gandy vs. State, 27th Nebraska, 707 on 
724 the Supreme Court of this state quotes largely, from the 
opinion in the Kansas case cited, with approval, in holding 
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that a County-Attorney was not obliged to go into an adjoin- 
ing county to prosecute a criminal on a change of venue. 


The last question asked by you is: ‘‘Has a county the 
legal right to retain and contract with other attorney than the 
county-attorney for the trial of cases pending in the Federal 
court wherein the county is the defendant?”’ 


In my opinion, yes. It is true that in the case of Brome 
vs. Cuming county 31st Nebraska, 362 it was held that section 
47, of chapter 18 Compiled Statutes which provides for the 
appointment of a County-Attorney by the county board was re- 
pealed by implication, and also held that: 

‘The County Attorney is the law officer of the county. 
The County Board cannot lawfully employ an attorney to per- 
form the duties required by law to be discharged by the 
County Attorney and pay for such services out of the treasury 
of the county.’’ 

This extract from the silibi shows that the limitation 
upon the Board applies only to the employment of attorneys 
to perform the duties required by law, to be discharged by the 
County Attorney. But we have just shown that it is not the 
duty of the County Attorney to either prosecute or defend suits 
of the character named. 

Section 864, Cobbey’s statute 1893: 

‘*Kach county which has heretofore been, or may heraf- 
ter be established in this state, according to the laws thereof 
shall be a body politic and corporate * * * may sue and 
be sued, plead and be impleaded, defend and be defended 
against in any court having jurisdiction of the subject matter, 
either in law or in equity or other place where justice shall 
be administrated.’’ 

This power necessarily carries with it the power to em- 
ploy counsel and to pay for the same out of the county funds. 
An examination of the Brome case will show that this was a 
case of error from Cuming county. Suit was brought against 
several ex-county clerks of Cuming county and their bonds- 
men to recover money alleged to have been received by them 
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during their respective terms of office and not reported to the 
county board nor paid into the county treasuery. Thus it will 
be seen this was an action brought by Cuming county, brought 
in the district court within that county to recover money al- 
leged to belong to the county. This was one of the actions 
which section 3106 of Cobbey makes it the duty of the County 
Attorney, it being brought in his county; to prosecute. Hence 
it is not decisive of the question. Justice Norval who wrote 
the opinion in the Brome case, says: 


‘“‘We will concede that the power conferred upon a county 
to sue and be sued would carry with it the authority to em- 
ploy an attorney and bind the county for such service, if no 
such counsel had been provided it by law.”’ 

And as we have pointed out, under the law it is not the 
duty of you, as County Attorney, to prosecute cases com- 
menced in the Federal court in Douglas county, Nebraska, the 
language used by his Honor, Justice Norval, would clearly 
indicate the correctness of our position. 

A. S. CHURCHILL, 


Attorney General. 


OFFICE OF ATTORNEY GENERAL, 
LINCOLN, NEB., June 20, 1895. 
Mrs. L. A. Bates, Aurora, Nebraska. 

DEAR MAnam: Chapter 64, of the Acts of 1895, being 
House Roll 284, providing for the establishment and mainte- 
nance of a branch Soldiers’ and Sailors’ Home at Milford, Ne- 
braska, provides in the third section: 

“Said home shall be governed in like manner as the 
Soldiers’ and Sailors’ home at Grand Island, and subject to 
the same provisions as provided in sections 3428, 3432, 3433 
and 3434, of chapter 33, of the Consolidated Statutes of r89r.’’ 

The section here referred to provides for the constituting 
of a visiting and examining board. Section 3432 says: 

‘“‘The management of the home shall be vested in the 
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visiting and examing board, who shall visit said home, at least 
once each month and inquire into the conduct and manage- 
ment of the affairs of the same and the treatment of the mem- 
bers thereof, define the duties of the officers, fix their compen- 
sation and to make all necessary by-laws, rules and regulations 
for the government of the institution and its inmates.”’ 


It will be seen from this portion of the section that it is 
the duty of your board to visit the branch home at Milford at 
least once a month and inquire into the conduct and manage- 
ment of the affairs and the treatment of the members, define 
the duties of the officers, fix their compensation and make all 
necessary by-laws, rules and regulations for the government 
of the institution and its inmates and prescribe rules of admis- 
sion to said home. 


In regard to the other question submitted to me by you, 
in regard to the compensation of the engineer at the home at 
Grand Island, I would answer as you have seen from the 
quotation taken from 3432 of the Compiled Statutes, the fix- 
ing of the compensation of the officers and employees is vested 
in the Visiting and Examining Board. 


The appropriation for the two ensuing years is in the fol- 
lowing words: 


‘Salary of engineer per annum, $720. $1440.”’ 


This appropriation fixes a limitation beyond which the 
Visiting and Examining Board cannot go, but it does not take 
away from the board the power to fix the compensation, except 
to the extent that the board cannot fix the salary at a larger 
amount than that appropriated but they may make it less. 

I think this fully answers the inquiry made of me regard- 
ing the institutions. 

Yours very truly, 


A. S. CHURCHILL, 
Attorney General. 
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OFFICE OF ATTORNEY GENERAL, 
WINCOEN, QNEB.j sais creer 1895. 
Hon, Eugene Moore, Auditor of Public Accounts. 


DeEaR Sir: In answer to your request for the opinion of 
this department as to the right of registration of the bonds 
voted by the city of Tecumseh, Johnson county, Nebraska, I 
beg leave to submit: 


I have made a careful examination of the question, and 
while I find some discrepeucy between the provisions con- 
tained in Wheeler’s Code of 1895 and Cobbey’s Code, I have 
examined the original acts and find that section 19, page 249, 
Wheeler’s Code, is the first section of the act, and authorizes 
cities to fund their indebtedness. The act was passed in 
1881, and approved Feb. 28, 1881, and is chapter 19 of the 
Session Laws of 1881. This section 19 I am unable to find 
embodied in Cobbey’s Consolidated Statutes at all, and it 
seems to have been treated as repealed by the act approved 
March 30, 1887,Session Laws 1887,chapter 9; but a careful ex- 
amination of the two acts convinces me that it was not the in- 
tention in the act of 1887 to repeal the former act. It is true 
that section 6 provides that: 


‘‘All acts and parts of acts in conflict with this act are 
hereby repealed.’’ 


But an examination of section 2 will show that the pro- 
visions of the entire act relate to such county, precinct, town- 
ship, city, village and school districts as were unable to pay in 
full its indebtedness, while the act of 1881 was a provision for 
the funding of any and all indebtedness of cities of the second 
class, to which class the city of Tecumseh, as then defined, 
would belong, and there being no inconsistency between the 
two acts, Iam of the opinion that the act of 1881 is still in 
force, and it is under the provisions of this act that the bonds 
in question were voted by the city of Tecumseh. It will be 
noticed that under this act that only a tax levy on all the tax- 
able property in the city, in addition to other taxes, for the 
payment of the coupons as they became due, was required. 
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These were paid either in cash or in the coupons. There is 
no provision is this act requiring a sinking fund to be provided 
for in the proposition submitted to the electors to be voted 
upon. Section 69, page 234, Wheeler’s Code, which is the 
chapter governing cities of the second class and villages, it is 
provided in addition to the powers hereinbefore granted cities 
and villages under the provisions of this chapter, such cities 
and villages may enact ordinances or by-laws for the following 
purposes: 


1. To levy taxes for general revenue purposes, not to 
exceed ten mills on the dollar, ete. 


2. To levy any other tax or special assessment author- 
ized by law. 


This would give the council power to provide for the pay- 
ment of the bonds by ordinance. 


Sub-divisions 53 and 54, page 268, Wheeler’s Code, in 
wy opinion does not apply as they are contained in the article 
relating to cities of the second class, (over 5,000 inhabitants) 
to which class I do not understand Tecumseh belongs. The 
act to provide for the registration of county, precinct, city and 
school district bonds, passed in 1879 (See acts 1879, page 177) 
requires that before the issuing of such bonds, a written state- 
ment of all proceeding relative to the vote upon the issuance 
of such bonds, the notice of the election, manner and time of 
publication, questions of sub-mission, results of a canvass of 
the vote on the proposition on account of which it is proposed 
to issue such bonds, together with a full statement of the 
assessed valuation and total bonded indebtedness of the town- 
ship, precinct, city or school district voting such bonds. 

Such statement shall be certified to under oath, by the 
proper board or city council, and be transmitted with the 
bonds proposed to be issued to the auditor of public accounts. 
This second section provides for a registration of the bonds. 

Section 3 provides: 

‘‘Upon the registration of such bonds aforesaid the auditor 
of public accounts shall certify the fact to the proper officers 
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of such county, city, township, or school district, whose duty 
it shall be to enter the same upon the records of the county, 
city or township, as the case may be, and taxes for the pay- 
ment of such bonds and the interest thereon shall be levied in 
the manner provided by law. 

This act is sections 4149, 4150 and 4151 of Cobbey’s Con- 
solidated Statutes. 

I conclude therefore, that it was not essential that the 
proposition of levying a tax for a sinking fund was essential to 
the validity of the bonds. 

Yours very truly, 
A. $. CHURCHILL, 
Attorney General. 


OFFICE OF ATTORNEY GENERAL, 
LINCOLN, NeEs., July 15, 1895. 
Hon. Eugene Moore, Auditor Publie Accounts, Lincoln Nebraska. 

DEAR SiR: In answer to your request for the opinion of 
this department upon the question of your jurisdiction to hear 
and determine the charges filed with you by A. J. Johnson 
against The Farmers’ Mutual Insurance company of Nebras- 
ka, I have the honor to say in reply thereto, that I have care- 
fully investigated the charges made, together with the articles 
of incorporation of The Farmers’ Mutual Insurance company 
of Nebraska, together with its by-laws and the objections 
filed by Messrs. Lamb, Adams and Scott, its attorneys. 

In regard to the specifications made in the charges, from 
one to four inclusive, it seems to me that they are entirely un- 
founded. ‘The articles of incorporation show the company to 
have been incorporated under the act entitled: ‘‘An act to 
authorize the organization of Mutual Insurance companies.”’ 
Approved March 30, 1891. 

The articles of incorporation show that more than twenty 
persons worth over $20,000 formed the company for the pur- 
pose of Mutual Insurance against loss or damage by fire, 
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lightning and tornadoes, following the language of the statute. 
Article II designates the city of Lincoln as the principal place 
of doing business. Article VII limits its membership to per- 
sons Owning property within the state of Nebraska. Section 
10 of the act provides: ‘‘No such company shall insure any 
property beyond the limits of the territory, nor shall they in- 
sure atly property within the limits of any city or village.” 
There does not seem to be any claim made in the complaint 
that any attempt has been made to insure beyond the limits 
of the state, nor do I find anything in the act limiting such 
coilpany to any territory less than the state. 


The fifth charge complains of the company insuring live 
stock against accidents and wind, as well as the other. ‘This 
of course the company would have no authority to do, and I 
have no doubt if they are thus insuring, that yourcalling their 
attention to such facts would remedy the same. 


In regard to the other specifications there can be no doubt 
about the fact, that if the company has made such guarantee, 
the same would be ultra vires. The statute of this state, 
however, confers upon you no authority for investigating and 
determining such questions. Ifthe company is violating its 
charter and it is sought to annul the same by the reason 
thereof, the action would have to be brought on the part of 
the state and in a court of competent jurisdiction. Under the 
provisions of section 17 of the act, the officers are required un- 
der oath to make and transmit to the Auditor of Public Ac- 
counts a statement of the condition of the company on the last 
day of the month preceding, in such form as the law may 
direct. It also provides that if upon examination, the auditor 
is of the opinion that such company is doing business correctly 
in accordance with the provisions of this act, he shall there- 
upon furnish the company a certificate, which shall be deemed 
authority to continue business the ensuing year. I find, how- 
ever, in this act, no specific authority for the cancellation of 
such certificate; but by its terms impliedly, if the company 
was not complying with the terms of the act, it would be your 
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duty to refuse such certificate, and I am of the opinion that if 
after having issued the certificate, you became satisfied that 
the company was not doing its business correctly in accordance 
with the provisions of the act, that you would have authority 
to cancel such certificate. Thisit seems to me is an authority 
naturally to be implied from the provisions of the act. 
Very truly yours, 
A. S. CHURCHILL, 
Altorney General. 


OFFICE OF ATTORNEY GENERAL, 
LIncotn, NEs., July 16, 1895. 
J. G. Beeler, Esq., North Platte, Nebraska. 

DEAR Sir: Yours of the 15th inst., at hand. In reply 
will say that section 3106 Cobbey’s Compiled Statutes 1893, 
makes it the duty of the county attorney to appear in the sey- 
eral courts of their respective counties and prosecute and 
defend, etc., civil and criminal cases arising under the laws of 
the state in which the state or county is a party or interested. 

Under this section and the holding of the supreme court 
of this state, in the case of Gandy vs. The State, and the 
rulings of the supreme court of Kan.as, in Hoffman vs. The 
Commissioners, of Greenwood county, 33 Kansas 281. Upon 
comparing the above I gave an opinion in which I held that 
that the county attorney was not required by the statute of 
this state to prosecute civil or criminal cases outside of his 
county, and if he did it at the direction of the County Com- 
missioners, he was entitled to extra compensation; but I do 
not think that opinion quite covers the question you ask. 

The supreme court of the United States in Reagan vs. 
The Farmers Loan & Trust company, 154 United States, 
pages 391 and 392, in construing an act of the legislature of 
Texas in which the following language is used: 

‘tAny railroad company or other party in interest may 
file a petition in a court of competent jurisdiction. In Travis 
county, Texas, against said commission as defendant, the 
court said:’’ 
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‘‘The language of this provision is significant. It does 
not name the court in which the suit may be brought. It is 
not a court of Travis county, but in Travis county. The 
language differing from that which ordinarily would be used 
to describe a court of the state, was selected apparently in or- 
der to avoid the objection of an attempt to prevent the juris- 
diction of the Federal Courts. The Circuit court for the Wes- 
tern district of Texas is a court of competent jurisdiction in 
Travis county.”’ 

So it seems to me that the language of section 3106 may 
be construed to include cases which are actually tried and de- 
termined in your county; for it is a court of appeals, or for the 
correction of errors of every county in the state. For thisrea- 
son I think the county attorney would not be entitled to extra 
compensation by reason of services rendered in the supreme 
court, in any case in which your county is a party, tried below 
in your county and taken to the supreme court on appeal or 
error. I remain yours very truly, 


A. S. CHURCHILL, 


Attorney General, 


OFFICE OF ATTORNEY GENERAL, 
LINCOLN, NEB., July 18, 1895. 
Norris Brown, Kearney, Nebraska: 

DEAR SiR: Your letter of the r2th, addressed to Hon. 
Silas Holcomb, governor, has been by him transmitted to me 
for answer. In reply thereto I have the honor to say that my 
attention has been called to the provisions of this act, and I 
have been called upon toconstrue the same. I entertain no 
doubt that the word ‘‘three’’? which occurs on the second sub- 
division should be construed as five, you will notice the pro- 
vision requires the county to be divided into seven supervisors 
districts it then provides for a district including towns, where 
they are sufficiently large, a district with two supervisors and 
the balance of the county into three districts where the town 
has over a specified number, three supervisors, then the next 
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section provides that they shall number the townships from 
one to seven, inclusively, providing that where the town has 
two supervisors, it shall be numbered as two in the odd 
number. 

Kearney, as you say, has one hundred surplus population 
over the required number for two supervisors, under the pro- 
visions of the act. It would be the duty to add enough con- 
tiguous territory to make three districts from which three su- 
pervisors would have to be elected. 

Yours truly, 
ADS. CHURCHIEL, 
Attorney General. 


OFFICE OF ATTORNEY GENERAL, 
LINCOLN, NEB., July 19, 1895. 
J. J. Carlin, County Attorney, Bassett, Nebraska: 

DeEAR Sir: Yours of the 15th inst. at hand, asking the 
opinion of this department in which you say: 

‘‘For the last two or three years there was a newspaper 
printed in the county of general circulation under the name of 
The Rock County Enterprise. On the 1st of January, 1895, 
The Rock County Enterprise was sold.”’ 

Again you say: 

“On the 1st of January, 1895, the paper was changed to 
The Bassett Eagle successors to The Rock County Enter- 
prise.’’ I am further informed that the first issue of the paper 
was marked Vol. 1, No. 1. Assuming the foregoing facts to 
be true, I am of the opinion that this paper does not come 
within the requirements of section 1 of the act defining a legal 
newspaper for the publication of legal and other official notices 
in the state of Nebraska, being section 3972 of the Compiled 
Statutes of Nebraska, 1895. It seems from your statement 
that there is another paper or papers published in the county 
so that the first essential qualification is that the news- 
paper shall have a bona fide circulation of at least 200 copies 
weekly, second; such newspaper must have been published 
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within the county for fifty-two successive weeks prior to the 
publication of such notices and be printed in whole or in part 
in an office maintained at the place of publication. Whether 
this paper has the 200 bona fide weekly circulation or not, is 
not stated. It must have in order that the tax list and legal 
notices could be legally published therein and second must 
have been published within the county fifty-two successive 
weeks prior to the publication of such notices. ‘That The 
Bassett Eagle was not a continuation of the publication of The 
Bassett Enterprise is apparent from its title. It purports to 
succeed to it, to be a new publication. The fact, that its 
editor bought out The Enterprise and took its publication as 
an incident to such purchase would no more make it a con- 
tinuation of the former publication than would the fact that 
the firm of Covell, Churchill and Winter, attorneys at law, 
should sell out their business to Brown, Smith and Jones and 
turn over their business to the latter, who should advertise 
their business as Brown, Smith and Jones, attorneys at law, 
successors to Covell, Churchill and Winter and yet nobody 
would contend that this was a continuation of the same 
partnership business. 


In the case of Russell vs. Gilson, etc., 36 Minn., 366 it is 
held: ‘*That indesignating the paper to publish delinquent 
tax list, the statute must be strictly followed.’’ For the 
foregoing reasons I am of the opinion that neither the tax list 
nor legal notices could be legally published in The Bassett 
Eagle after the taking effect of the above entitled act being 
chapter 49 of the session laws of 1895. 

The foregoing auswers the two first questions asked of 
this department. 

The last question you ask, I answer in the affirmative. 

You state in your letter that the contract was made Jan- 
nary 1895. At that time there was no law requiring a publi- 
cation for any period prior to the making of the contract other 
than that the paper should be in general circulation. This pa- 
per you say, continued to be circulated among the subscribers 


76 REPORT OF THE ATTORNEY GENERAL. 


ofthe Enterprise. This might doubtless be held to be a com- 
pliance with the requirements of the statute, that all legal no- 
tices should be published in a newspaper in general circula- 
tion. Assuming then, that The Bassett Eagle, at the time of 
entering into the contract, was a newspaper published in Rock 
county, Nebraska, and in general circulation, it could enter 
into a contract with the county, which would be binding and 
no subsequent legislation could be enacted which would en- 
fringe upon such contract, the constitution prohibiting the 
passing of any act impairing the obligations of a contract. 
This provision however, would not prohibit the legislature 
from enacting such a law as it did, defining what should here- 
after be regarded or considered a legal newspaper. ‘To illus- 
trate more clearly my idea, suppose A, who was a licensed sa- 
loon-keeper should employ B on the rst day of August next, 
for one year, as a bar tender in his saloon at a salary of $1,000 
and on the rst of January next, the license board should refuse 
A a license, A could no longer continue the business of a sa- 
loon-keeper and would have no further use of B as a bar ten- 
der, but B being ready and willing to perform his part of the 
contract, would be entitled to his salary, less what he might 
be able to earn during the remainder or his year at something 
else. 

So, here The Bassett Eagle, being ready and willing and 
capable of performing its part of the contract, but the county 
unable, by reason of the law he would be entitled to pay from 
the county. Not the contract price, but simply what he 
would have actually made out of the contract, had the county 
been able to carry it out. 

I believe this fully answers all the questious you have 
answered. I remain yours truly, 

A. 5S. CHURCHILL, 
Attorney General. 
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OFFICE OF ATTORNEY GENERAL, 
LINCOLN, NEB., July 20, 1895. 
Hon. J. J. Thomas, Seward, Nebraska: 

DeEaAR Sir: I entertain no doubt about the Board of 
Equalization, upon the discovery at a subsequent meeting of 
the Board, of a mistake made by it on the first day of its meet- 
ing, in assessing all such lands and lots, but such correction 
could only be made at a meeting of the Board, as a Board of 
equalization, and during such sittings as are provided for in 
section 4353 of the statute of 1895. If only three days meet- 
ings were had, it must have been discovered and corrected at 
some of those three days of meeting; but if it was not discov- 
ered until after the adjournment as a Board of Equalization, 
then the Board of County Commissioners would be powerless, 
Although composed of the members of the County Commis- 
sioners, yet the powers and dutiesof the Board of Equalization 
are as different as if composed of different persons. The levy 
for the sinking fund for the district was clearly without 
authority. There is no power in the Board as County Com- 
missioners to alter or amend the action of the Board of Equal- 
ization. I do not see any way to withdraw the levy and per- 
mit a refunding of the bonded indebtedness. I can hardly see 
how these matters could have escaped notice, if the estimate 
was made and published as required by section 2097 of the 
Compiled Statutes of 1895. 

Yours very truly, 
A. S. CHURCHILL, 
Attorney General. 


OFFICE OF ATTORNEY GENERAL, 
LINCOLN, NEB., July 24, 1895. 
Hon. Eugene Moore, Auditor of Public Accounts. 

DEAR SiR: In answer to yours of July 18th, in which you 
ask the opinion of this department, as to your right under the cir- 
cumstances to issue warrant to W. H. Dorgan, for the amount 
of the appraisment, under the act of the legislature, approved 
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April 1z, 1895. I have the honor to say in reply that I have 
carefully gone over all the papers submitted to me as well as 
over all the papers in the case contained in a duly certified 
transcript of the record and I am clearly of the opinion that no 
appeal or writ ot error lies from the order of the court dissolv- 
ing the temporary restraining order. I also am clearly of the 
Opinion that it is your duty to issue said warrant. 


Yours very truly, 


A. S. CHURCHILL, 
Attorney General. 


OFFICE OF ATTORNEY GENERAL, 
LINCOLN, NEB., July 23, 1895. 
Hon. Charles A. Munn, County Attorney, Ord., Nebraska. 

DEAR Sir: Yours of the 23rd inst., at hand. There, 
doubtless, is an inconsistency in section 3, chapter 2, acts 
1895. I believe the proper construction of the section would 
make it read July instead of June. It would seem that the 
word June must have been written by mistake, in the engross- 
ing of the bill, for I have examined the engrossing bill and it 
is written June there, but it will be observed that the Road 
Overseer is not required to examine his district until the rst, 
Monday of July, and he is required whenever the Russian 
thistle is found, to notify the party or parties in possession of 
said land in writing. 

Thus far it will be seen his duties are plain, as to parties 
in possession of the land. The notice to them, certainly 
would have to be given at each of the three times that he is 
required to make examination if the section stopped there. 
The section then proceeds to define how notice shall be given 
to non-residents. This is by three weeks successive publica- 
tion. It is true, it says, commencing with the first week in 
June, but until he had made the examination required, he 
would have no knowledge of the existence of the thistle and 
he is required by the fourth section, it the thistle is not de- 
stroyed by the 15th day of August, to proceed to destroy the 
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same. So that the purpose of the notice would be lost, if no 
publication was made until the next year. The purpose of 
the law is the destruction of the thistle before it goes to seed, 
in order to prevent its spread. The object of the notice is to 
give jurisdiction to the Road Overseer to destroy the thistle, 
without which, he would have no authority nor could the land 
be taxed to pay the expense for the destruction. Hence the 
notice is essential before entering upon land to destroy the 
thistle. To hold that the notice, in order to be followed, must 
be published on the first week of June, would be to destroy 
the purpose of the statute. The rule of law in construction of 
of statutes is, that where there is an inconsistency, the 
language was to be construed if possible, as to give the 
effect to the meaning and purpose of law. 


Yours truly, 
A. S. CHURCHILL, 


Attorney General. 


OFFICE OF ATTORNEY GENERAL, 
LINCOLN, NEB., July 25, 1895. 
Hon. Silas A. Holeomb, Governor, Lincoln, \ebraska. 

My DEAx Sir: I have the honor to acknowledge the 
receipt of yours of July 22, 1895, asking this department for 
an opinion on three questions submitted by vot, relative to 
the institution for the Deaf and Dumb, located at Omaha, 
Nebraska. 

With your permission I will answer your second inter- 
ogatory first, that is: 

“Ts the institution for the Deaf and Dumb, an educational 
institution within the meaning of section 19, of article 5, of 
the constitution?”’ 

This section reads: 

‘‘The Commissioner of Public Lands and Buildings, the 
Secretary of State, Treasurer and Attorney-General shall form 
a board, which shall have general supervision and control sf 
all buildings, grounds and lands of the state, the state prison, 
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asylums, and other institutions thereof, except those for educa- 
tional purposes, and shall perform such duties and be subject to 
such rules and regulations as may be prescribed by law.”’ 


In order to determine this question it becomes necessary 
to ascestain: 


First. What is an asy/um within the meaning of the 
term asylum as therein used? 


Second. What are educational institutions wzthzx the 
meaning of the phrase as therein used? 


The Century Dictionary defines an asylum: 


First. ‘‘A sanctuary or place of refuge where criminals 
and debtors formerly sought shelter from justice and from 
which they could not be taken without sacrilege.’’ 


Second. ‘‘Inviolable shelter; protection from pursuit or 
arrest; security of the person, as the right of asylum, that is of 
furnishing such protection.”’ 

Third. ‘‘Any place of retreat and security.’’ 


At the present day we have no such places as are men- 
tioned in the first definition. It is obsolete. 


The second definition comes within the meaning 
sometimes applied to the use of the word ‘‘asylum”’ as 
when we speak of the United States as being an asylum for 
political criminals fleeing from other countries to our own. 
So too, a legislative hall may be said to be an asylum, the 
members having immunity from arrest during the sessions ot 
the legislature and come within the third definition given 
above. But no one will claim that the word asylum as used 
in section 19, of article 5, of the constitution was used in the 
sense defined in either of the three definitions. 

The fourth definition given is beyond doubt the sense in 
which the word is used in said section 19 of article 5 of the 
constitution. It is thusdefined under the fourth division of 
the Century Dictionary: 

‘‘An institution for receiving, maintaining and so far as 
possible ameliorating the condition of persons suffering from 
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bodily defects, mental maladies and other misfortunes, as an 
asylum for the blind, for the deaf and dumb, for the 
insane, etc.”’ 

Webster defines the word: 

First. ‘‘A sanctuary, a place of refuge, a place of retreat 
and security, a shelter, applied originally to places in which 
criminals and debtors were secure from arrest.’’ 

It will thus be seen that the three former definitions of 
the Century are included in the one in Webster, and the sec- 
ond is: 

‘“‘A charitable institution, as for the blind, deaf and 
dumb, etc.’’ It being the fourth of the Century. 

Black’s Law Dictionary gives three, the two former 
covering the same as the first in Webster’s and the three 
former of the Century, while his third is: 

‘‘An institution for the protection and relief of unfortu- 
nates, as asylums for the poor, the deaf and dumb.”’ 

It is in this latter sense the word is generally used, and 
whenever it is used within the meaning of either of the other 
definitions the connections in which the word is used always 
makes its* meaning obvious. Indeed the word asylum must 
have been used within the meaning of the fourth definition by 
the Century in this section 19 of article 5 of the constitut.on 
or it is absolutely without use or meaning in the section. It 
can be applied in no other sense. 

The act creating the institution for the deaf and dumb is 
found in the revised Statutes of 1873. The act was approved 
Feb. 7, 1867. 


It will be noticed that this act was adopted by the Coun- 
cil and House of Representatives of the Territory of Nebraska. 


The first section provides: ‘‘Aurelius Brown (and others, 
naming them), are hereby incorporated and made a_ body 
politic and corporate, with perpetual existence, by the name 
of the Institution for the Deaf and Dumb, with power to con- 
tract and be contracted with, to sue and be sued, implead and 
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be impleaded in all courts and places wherein judicial proceed- 
ings are or may be had, to make and change a common seal, 
to adopt by-laws, rules and reglations with reference to the 
objects and duties of the corporation, to receive, have and 
hold, and grant, convey and sell property real, personal and 
mixed, and uze the same for the purpose of executing the 
powers conferred and performing the duties required by the 
provisions hereof.’’ 


In the next section they have provided the number of di- 
rectors and the manner of their selection. 


_ Section 8 provides: ‘‘To enable the said directors to ex- 
ecute the provisions of this act, they are authorized to receive, 
have, hold and use property of every description, as well as 
money from any county or corporation, or from any person 
desiring to aid in sustaining the institution. Provided: That 
whatever inay be conveyed or donated to said corporation 
shall be used as directed by the grantor or donor, if accepted 
and for no other reason. 


Section g describes the purpose of the institution and 
reads as follows: ‘‘The object of said corporation shall be to 
promote the intellectual, physical and moral culture of the 
deaf and dumb by a judicial and well adopted course of in- 
struction, that they may be reclaimed from their lonely and 
cheerless condition and restored to society, and fitted for the 
discharge of the duties. of life.’’ 

Section 10; ‘‘All the deaf and dumb residing in Nebras- 
ka, of suitable age and capacity to receive instruction, shall 
be admitted into and enjoy the benefits of the institution with- 
out charge. 

Section 1x directs the location of the institution. 

Section 5 authorizes the leasing of grounds and buildings 
for this institution, until suitable grounds aud buildings are 
purchased and erected. 

The act itself made no appropriation for either the pur- 
chasing of grounds or the erecting of buildings. 

The eleventh session of the legislature passed an act 
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which was approved on the 23rd day of February A. D. 1875, 
providing for the election of six persons as directors of the in- 
stitution of the Deaf and Dumb at Omaha, in joint conven- 
tion assembled. 


Section 7 is a re-enactment of section 8, of the acts of 
1867. Section 8, in the acts of 1875 is identical with section 
9, of the acts of 1867. Section 10 of the acts of 1867, is iden- 
tical with section 9 of the acts of 1875. 

The eleventh general assembly also passed an act en- 
titled: ‘‘An act providing for furnishing of clothing to certain 
inmates of public charitable institution,’’ the same being con- 
tained in the General Laws of 1875, page 177 as follows: 
‘‘That whenever any person who may be an inmate of the Ne- 
braska Institution shall be unable to provide suitable clothing 
for himself or herself and shall have no parent or legal guard- 
ian able and legally bound to do so, it shail be the duty of the 
county commissioners of the county where such person last 
resided before entering or applying for admission into such 
institution, to adjudge and declare such a person a pauper, 
and thereupon the proper officers of such institution shall pro- 
vide suitable clothing for such person, and send the bill there- 
of to the aforesaid county commissioners; who shall forthwith 
audit and allow the same and cause a warraut therefor to be 
drawn upon the general fund of such county in favor of said 
officers of such institution.’’ 

These acts were passed prior to the adoption of the pre- 
sent constitution. Thus it will be seen that the character of 
the institution was well known by the people of the state of 
Nebraska, and its purpose declared by the laws creating it at 
the time of adopting the constitution. 

Neither the statute which creates the institution nor any 
subsequent act prior to the adoption of the constitution of 
1875, attempted to define the institution, either as one of 
learning or as an asylum other than that contained in the de- 
claration of the purpose in establishing it. 


Were it not for the dictum contained in the opinion of 
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Commissioner Ryan.in the case of Curtiss v. Allan in the 61 
N. W. page 568, I would entertain no doubt upon the ques- 
tion. 

The constitution of the state was framed by a constitu- 
tional convention and was then submitted to the vote of the 
people who ratified it, and in construing the constitutional 
provisions the language used will be construed in the sense in 
which it is commonly understood, and not in a legal or 
technical sense. 

In the case of the State ex rel Davis v. Bacon, 6 Neb., 
286, Gant Justice said: 

“In the consideration of these questions it may be ob- 
served in the first place, that in the construction of a consti- 
tution, the rule is: ‘‘Its terms must be taken in the ordinary 
and common acceptance, because they are suppose to have 
been so understood by the framers and by the people who 
adopted it. This is unquestionably the correst rule of inter- 
pretation. It, unlike the acts of our legislature, owes its 
whole force and authority to its ratification by the people; and 
they judge it by the meaning apparent on its face, according 
to the general use of the words empolyed, when they do not 
appear to have been used in a legal or technical sense.”’ 

Sedgwick, Stat. and Const. Law 413. 

In the same case on page 297, Justice Lake says: 

‘‘The constitution was made by the people and for the 
people. The words and terms employed were used with re- 
ference to existing facts, and in their ordinary and popular 
sense, and it is in this sense that they should be used by the 
courts in considering the several provisions of that instru- 
ment.”’ 

The provisions of the act relative to the trustees receiving 
donations, the provisions of the act where inmates were un- 
able to support themselves, for the institution to furnish 
clothing and the same to be charged against the county and 
paid by the county commissioners, all tends to show that the 
institution was one of charity. 
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We have thus a charitable institution, the purpose of 
which was: ‘To promote the intellectual, physical and moral 
culture of the deaf and dumb, by a judicious and well adopted 
course of instruction in order that they may be reclaimed from 
their lonely and cheerless condition and be restored to society 
and fitted for the discharge of the duties of life.’’ 


This, Commissioner Ryan, in Curtiss v. Allen, admits 
may fall within the fourth definition given in the Century 
Dictionary to the word asylum. We have shown it is only 
within this definition that the word asylum could possibly have 
been used. ‘This constitution went into force November 1, 
1875. 

‘Section 18, article 18; section 27, article 18, ‘“T'he mem- 
bers of the first legislature under this constitution, shall be 
elected in the year 1875.”’ 


This legislature met on the first Tuesday in January, 
1877. ‘There were in this session a number of members who 
had been members of the constitutional convention and a large 
number of prominent lawyers, among them C. H. VanWyck, 
Samuel M. Chapman, now judge, G. W. Ambrose, C. H. 
Brown, both of Omaha; Elisha C. Calkins, of Kearney; L. W. 
Colby, J. C. Crawford, Isaac Powers, jr., and numerous 
others, all fresh from the people, where the new constitution 
had been discussed, not only in the convention but upon the 
rostrum before the people and by the people adopted. It 
would seem if any body of men were competent and qualified 
to speak as to the meaning of this r9th section of article 5, of 
the constitution, this body of men were. They did speak and 
in no uncertain manner. 


In 1877 the legislature passed an act which was approved 
February 13, 1877. In the preamble ofthe act they recite 
that: 

‘‘Whereas, Section 19 of article 5 of the constitution of 
Nebraska, provides for a Board of Public Lands and Buildings, 
aud prescribes general duties therefor; and whereas, the terms 
of officers heretofore exercising the functions delegated to such 
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board have expired by constitutional provision, leaving all the 
matters pertaining to the duties of said board without method 
or direction, thus creating the necessity of immediate legisla- 
tion, for the purpose of enacting a law which shall take effect 
before the time prescribed by the constitution for the taking 
effect of all laws enacted by the legislature, and, whereas, the 
present condition of this board and the facts above stated de- 
velops such emergency as is comprehended in the constitution 
therefor. Be it enacted by the legislature of Nebraska: 


‘Section 1. That the Board created by section 109, article 
5, of the constitution of Nebraska, consisting of the Land 
Commissioner, Secretary of State, Treasurer and Attorney 
General of the state, shall hereafter be known in law as the 
Board of Public Lands and Buildings of the state of Nebraska, 
and shall have general supervision and control of all the pub- 
lic lands etc., * * * as well as the state capitol building 
aud grounds, the state penitentiary and grounds, the state 
hospital for the insane and grounds, the asyLumM for the deaf 
and dumb and grounds * * * Provided however, that all 
lands, lots, grounds and buildings or institutions set aside for 
and devoted to educational purposes be and hereby are excep- 
ted from the provisions of the act.’’ 


In this preamble these men who, of all men were quali- 
fied to speak, declare: ‘The terms of officers heretofore exer- 
cising the functions delegated to such board, have expired by 
coustitutional provision.’’ 

What board? The board created by section 19, article 5. 
See first division of preamble. Whose terms of office was it 
that had terminated which had been exercising the functions 
delegated to such board? ‘Those named in the first section of 
the act, for the performing of whose duties the act placed 
upon the Board of Public Lands and Buildings, among which 
is the ASYLUM OF THE DEAF AND DUMB. Nothing can be 
plainer than this. Here too they used the word ‘‘asylum’’ 
and apply it to the deaf and dumb, ‘‘the asylum of the deaf 
and dumb”’ is the expression. They use the word ‘‘asylum’”’ 
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in the sense they understood it to be used in section 19, ar- 
ticle 5; for itis in reference to this very section that they are 
speaking of and of the deaf and dumb institution. 


In the case of the State ex rel Davis v. Bacon, 6 Neb., 286. 


The Board of Public Lands and Buildings had assumed 
the control of the Blind Institution, at Nebraska City, and had 
undertaken to remove the principal. But two questions were 
or could have been involved in the determination of this case. 


First. Had the Board of Public Lands and Buildings 
power to appoint and remove the principal? 


Second. Did the blind institution at Nebraska City come 
within the exception of section 19, of article 5 of the consti- 
tution? 


All three of the justices held the board did not have the 
power to appoint or remove. Justice Gant held, that under 
the provisions of the act creating the institution, it was edu- 
cational in its purpose and came within the exception. Jus- 
tice Maxwell, who was a member of the constitutional con- 
vention and helped to frame the constitution, held it to be an 
asylum within the meaning of the word as used in this sec- 
tion 19. Justice Lake agreed in his opinion with Justice 
Maxwell. 

The next case in which the authority of the Board of 
Public Lands and Buildings is called in question is, the State 
ex rel v. Board of Public Lands and Buildings, 7 Neb., 42. 


In this case it was held the board was the successor of the 
ptison inspectors but did not have authority to appoint or 
remove. 

The next case is, The Board of Public Lands and Build- 
ings. 18 Neb., 340, involving the Insane Hospital. Here it 
was held the board succeeded to the trustees; but did not pos- 
sess the power to appoint or remove. 

Again in re-appropriation for deputies, 25 Neb., 662. 
The court after quoting section 19, of article 5, section 21, of 
article 5, and section 22, of article 5 says: 
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‘“‘To undertake fully the duties required of the Board of 
Public Lands and Buildings it will be well to consider what 
services are required of it, and what boards it superceded.” 
First. It superceded the Board of Penitentiary inspectors, 
the three trustees for the Nebraska hospital for the insane 
* * * the six directors of the Deaf and Dumb insti- 
tute * * * The opinion then proceeds: 

‘It was believed by the constitutional convention that by 
placing these several institutions directly under the supervi- 
sion aud control of the state officers, a more rigid economy 
would be practiced, the interest of the state better protected 
and the efficiency and welfare of the institutions be promoted, 
and such no doubt, in the main, has been the effect.”’ 


Thus far there seems to have been no difference in the in- 
terpretation put upon this provision of the constitution by the 
legislature, and of the court except by Justice Gant as to the 
Blind institute. 

This brings us to an analysis of the case of Curtiss v. 
Allen, 61 N. W. 568. In this case it was admitted in the 
allegations of the petition, that the Board of Public Lauds and 
Buildings was entrusted with the general supervision and con- 
trol of the buildings and grounds. It is further alleged in the 
case that the relators by reason of their infirmity, are all en- 
titled to be and remain in the said institution for the Blind at 
Nebraska City aforesaid, and be cared for, supported and 
educated at the expense of the state; that they had no means 
or place of abode, in fact they were paupers. The sole ques- 
tion for determination was whether these petitioners had the 
tight to remain in the institution permanently so long as they 
did not disobey its rules, and in determining this the court 
held that it was an educational institution. 

In closing the opinion Commissioner Ryan says: 

‘In the case at bar the right of appellants to be sup- 
ported in the institution for the blind, for all time was based 
upon the allegations that the appellants were blind, poor and 
indigent.’’ He then cited chapter 67, Compiled Statutes, re- 
lative to paupers and then continues: ‘In the first instance 
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the duty of support is devolved upon the relatives of the 
pauper. If their circumstances are such that they cannot 
furnish such support the county assumes that liability. As 
the appellants have shown that they are blind, poor and with- 
out means of subsistance they are entitled to their support in 
their respective counties out of the poor fund, raised for that 
purpose.”’ 

The balance of the opinion relates largely to questions 
not before the court. An analysis of the act creating the in- 
stitute for the blind and a comparison of it with the act creat- 
ing the institute for the Deaf and Dumb will demonstrate that 
by the holding of the Blind Institute to be educational is not 
decisive of the question as to the deaf and dumb. 


It will be noticed that Commissioner Ryan in Curtiss v. 
Allen does not say in so many words that the State ex rel 
Davis v. Bacon is over-ruled; but the reason of Justice Gant is 
followed rather than that of the others. By reference to the 
opinion of Justice Gant it will be observed, great stress is laid 
upon the word ‘‘principal” as it occurs in that act and on the 
word ‘‘education’’ as used in the section defining the purpose 
of the institution and these are the controling elements of his 
opinion. 

The Institution of the Deaf and Dumb was not under con- 
sideration in Curtiss v. Allen but are referred to as furnishing 
illustration of the idea, but to my mind it shows how danger- 
ous such references are, when we come to compare the two 
acts. 

The act creating the Blind Institution at Nebraska City 
was passed by the legislature of 1875, and approved February 
19, 1875, it provides for the selection of trustees consisting of 
six persons, who shall be elected by the legislature of this 
state in joint convention, not directors of a corporation. 

Section 11, prohibits their creating any indebtedness 
against the institution exceeding the amount appropriated. 

Section 1, provides the sum of $10,000 for the erection of 
a building and the furnishing of the same. 

YE 
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Section 12, provides $2,000 for the payment of furniture, 
books, maps, the compensation of principal and other em- 
ployees. 

Section 13, for current expenses. 

Section 15, provides: “‘‘When the ‘‘pupils of such insti- 
tution are not otherwise supplied with clothing, they shall be 
furnished by the ‘‘priucipal,’’ who shall make out au account 
of the cost thereof in each case against the parent or guardian, 
if the ‘‘pupil’’? be a minor, and against the ‘‘pupil,’’ if he or 
she have no parent or guardian, or have attained the age of 
majority, which account shall be certified to be correct by said 
“‘principal,’’ and when so certified, such account shall be pre- 
sumed correct in all courts. ‘The ‘‘principal’’ shall thereupon 
transmit said accounts by mail to the treasurer of the county 
from which the ‘‘pupil’’ so supplied, shall have come to the 
institution. Such treasurer shall proceed at once to collect 
the same by suit, in the name of his county, if necessary, and 
pay the same into the state treasury. ‘The ‘‘principal’’ shall, 
at the same time, remit a duplicate of the account of the in- 
stitution, and charge it to the proper county: Provided, if it 
shall appear by the affidavit of three disinterested citizens of 
the county, not ot kin to the ‘‘pupil,’’ that the said ‘‘pupil’’ 
or his or her parents would be unreasonably pressed by such 
suit, then such treasurer shall not commence said suit, but 
shall credit the same to the state on his books and report the 
amount of such account to the board of county commissioners 
of his county and the said board shall levy sufficient tax to 
vay the same to the state, and to cause the same to be paid 
into the state treasury.’’ 


Section 16, provides the method of drawing. 


Section 17, ‘‘All blind persons resident of this state of 
suitable age and capacity shall be entitled to an‘‘education’’in 
this institution at the expense of the state. Each county sup- 
erintendent of common schools shall report to the ‘‘principal’’ 
of the institutiun for the blind, on the rst day of April of each 
year, the name, age, residence aud postoffice address of every 
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blind person and every person blind to such an extent as to be 
unable to acquire an “‘education in the common schools and 
who reside in the county in which he is superintendent.”’ 

It will be noticed that the language of section 13: ‘‘For 
the purpose of meeting current expenses, there is appropriated 
out of the state treasury so much as necessary not to exceed 
forty dollars per quarter to each ‘‘pupil’’ in said institution.” 

Section 14: ‘*The principal of said institution shall re- 
port to the governor, etc.,the number of ‘‘pupils’’ in attendance, 
with the name, age, sex, residence, place of nativity and also 
the cause of blindness of each ‘‘pupil.”’ 

Section 15: ‘‘When the ‘‘pupils’’ of such institution are 
not otherwise supplied with clothing, they shall be furnished 
by the ‘‘principal’’ who shall make out an account of the cost 
thereof, if the ‘‘pupil’’ be a minor, or against the ‘‘pupil’’ if 
he or she have no parent or guardian. 

Section 16: ‘*The above appropriations, including ac- 
count of clothing furnished ‘‘pupils.’’ 

Section 17: ‘‘All blind persons entitled to an ‘‘education.”’ 


Webster defines the word ‘‘pupil’’: ‘‘One under the care 
of a tutor, a scholar, a student, a learner.’ 


All of these expressions show the purpose and object of 
the act creating the institution of the blind, was to create an 
institution of learning. The purpose as declared in the act in 
creating the deaf and dumb institute is vastly different from 
what it isin the act creating the institution for the blind. 


Nowhere in the act creating the institution for the deaf 
and dumb is the word pupil; nor is the purpose declared to be 
that of education. The act creating the institution of the 
blind at Nebraska City, nowhere provides for the receipt on 
the part of the trustees of property donated, yet the institution 
for the deaf and dumb was created and the institution started 
from donations, made not by the state, and for these reasons 
it seems to me that the holding of the court in the case of 
Curtiss v. Allen, that the blind institute is an educational in- 
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stitution, is by no means a determination that the deaf and 
dumb institution at Omaha, is an educational institution and 
not an asylum as the word asylum is used in section 19 of ar- 
ticle 5 of the constitution. 


Again it is provided in section 3608 Cobbey’s Statute, it 
being a part of the act adopted by the legislature of 1881, it is 
provided: ‘The county superintendent shall report on or be- 
fore the first Tuesday in September of each year to the super- 
intendent of the blind asylum, the name, age, residence and 
post-office address of every person ‘‘blind’’ to such an extent 
as to be unable to acquire an ‘‘education’’ in the common 
schools, and who resides in the county in which he is superin- 
tendent, and also to the superintendent of the Nebraska Insti- 
tute for the Deaf and Dumb, the name, age and post-office 
address of every deaf and dumb person between the ages of 
‘‘five and twenty-one” years who reside within the county, in- 
cluding all such persons who may be a deaf and dumb to such 
an extent as to be unable to acquire an ‘‘education’’ in the 
common schools.’’ 

It will be seen that from the difference of the language 
used in this section, a different idea was embodied in the one 
from that in the other. In the first instance it is all ages; in 
the second instance it is confined to the ages between five and 
twenty-one who are deaf and dumb, and persons who may be 
deaf to such an extent as to be unable to acquire an education 
in the common schools. 


It will be noticed that the act of the legislature provides 
that it shall be without charge. Cobbey’s Statute, 1893, sec- 
tion 3355. 

It would seem from the provisions of section 3339 of 
Cobbey’s Statutes of 1893, that the section referred to by Com- 
missioner Ryan, in his opinion, chapter 67 Compiled Statutes, 
a relative to paupers does not apply; for here is a special pro- 
vision made for their clothing and all other expense of such 
deaf and dumb is otherwise provided for in the act creating 
the institute. 
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This act of 1877, section 3, provides: ‘The board shall 
have general custody and charge of all buildings and institu- 
tions and the grounds thereto, coming under the provision of 
this act, and shall be responsible for the proper keeping and 
repair of the same, and shall require from the commissioner of 
Public Lands and Buildings, who shall be direct custodian of 
such buildings and grounds, a report at least once every three 
months as to the condition of the same: Provided, that no ad- 
ditions shall be made to any public buildings without special 
appropriation of the legislature.’’ 


Section 4: ‘The said board shall have power under the 
restrictions of this act to direct the general management of all 
the said institutions, and be responsible for the proper dis- 
bursement of the funds appropriated for their maintenance, 
and shall have reviewing power over the acts of the officers of 
such institutions and shall on the part of the state at regular 
meetings, as hereinafter provided, audit all accounts of such 
officers, including the accounts of the commissioner of Public 
Lands and Buildings, except his salary.’’ 


These sections remain a part of the Compiled Statutes of 
today, and there are no other provisions of which I am aware 
for the making of repairs and the auditing of accounts upon 
the same, tending clearly to show, it seems to me, that the 
institution has always been regarded as an asylum within the 
meaning of that term as used in section 19 of article 5 of the 
constitution. 

If the foregoing be not the correct interpretation of sec- 
tion 19 of article 5 of the constitution, then sections 1, 2, 3 
and 4 of the act, of February 23, 1875, being an act: ‘‘To 
provide for the government of the institute for the deaf 
and dumb and for other purposes,’’ is still the law of this 
state; but has lain dormant by reason of the failure of the 
legislature, as therein provided to elect six ‘‘directors,’’ and the 
above section gave the board no authority to make repairs or 
audit and allow any accounts therefor, nor to make any other 
improvements during the last twenty years since the adoption 


94 REPORT OF THE ATTORNEY GENERAL. 


of our present constitution, the people, the legislature, the 
court, the Board of Public Lands and Buildings consisting as 
it does of four executive officers, have all been deluded and de- 
ceived in the meaning of the word ‘‘asylum’’ as used in this 
section of the constitution. It seems to me at this late day 
no court would resort to such a construction unless the lan- 
guage of the section was such that no other construction 
could be possibly put upon it; but evenif this was so the board 
would be de facto trustees. 


That portion of section 1, of the act of 1877, confering 
the general management and control of the asylum for the 
deaf and dumb upon the Board of Public Lands and Buildings 
is unconstitutional, the effect would also be to deprive the 
board of any authority under sections 3770 and 3771 to make 
repairs or to audit and allow any accounts therefor, or erect 
buildings thereto as such board. 


If this act is to be held invalid, then all the actions here- 
tofore taken by the Board are void, and the only theory upon 
which the payments made for repairs, for additions and for 
other expenditures made by the board during all these years 
can be upheld, is that the members of the board were de 
facto directors of the institute for the Deaf and Dumb. I am 
unable to find any other statute authorizing this board to 
make repairs, build additions or order other expenditures.in the 
management aud control of this institute or to audit and allow 
accounts therefor. I cannot believe the language used in 
this section of the constitution necessitates any such construc- 
tion; for the foregoing reasons I conclude that the Deaf and 
Dumb Institute at Omaha is an ‘‘asylum’’ within the mean- 
ing of that term as used in the section referred to and does 
not come within the exception of institutes for educational 
purposes. 


In anwer now to your first question, namely: ‘‘Is the 
institution for the Deaf and Dumb located at Omaha, of the 
same general class or character as that of the Nebraska Insti- 
tute for the Blind, located at Nebraska City? I ask the ques- 
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tion with reference to the general management, control 
and supervision of these institutions.’’ I would say it is not. 
The supreme court in Curtiss v. Allen having decided the 
institute for the Blind at Nebraska City to be educational, 
and within the exception. 

In answer to your third question, namely: ‘‘In the dis- 
bursement of the public funds appropriated by the legislature 
for the various state institutions, has the Board of Public 
Lauds and Buildings the approval of claims and supervisory 
control over expenditures for institutions, other than those 
over which it has control as mentioued in section 1, article 7, 
chapter 83 Compiled Statutes?”’ 

I would say that I find no other authority vested in the 
board of Public Lands and Buildings than that contained in 
sections 3 and 4 of the acts of 1877, creating the board, 
which are sections 3 and 4 of chapter 83, article 7 of Wheeler’s 
Compiled Statutes of 1893, aud sections 3770 and 3771 of 
Cobbey’s Statutes of 1893. 

Yours very truly, 
A. S. CHURCHILL, 


Altorney General, 


OFFICE OF ATTORNEY GENERAL, 
LINCOLN, NEB., July 29, 1895. 
Hon. W. B. Miller, Ellwood, Nebraska. 

DEAR Sir: We beg to acknowledge the receipt of your 
favor requesting an opinion from this department upon ques- 
tions submitted by you which we understand to be as follows: 
That certain school warrants have beenjissued by school dis- 
trict No. 60 of your county, and had prior.to the amendment 
of chapter 93, Compiled Statutes, entitled ‘‘warrants,’’ been 
presented for payment to the treasurer of the district and 
stamped ‘‘not paid for want of funds;’’ that after the act of 
1895 amending sections 1 and 2 of said chapter was passed, a 
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number of warrants were presented to the treasurer for regis- 
tration according to law under the act as amended, that of the 
warrants so registered some of these bear priority in the order 
of registration, but not in the order of their presentment for 
payment, aud the question, which should bear priority is the 
one upon which you desire to be informed. 


Chapter 93 of the Compiled Satutes, 1893 section 1 there- 
of is as follows: ‘‘All warrants upon the state treasurer, the 
treasurer of any county, municipal corporation therein, shall 
be paid in the order ot their presentation therefor.’’ 


This section was amended so as to read: ‘‘All warrants 
upon the state treasurer, the treasurer of any county, city, 
school district or other municipal corporation shall be paid in 
the order of their presentation therefor.’’ An analysis of the 
section as amended discloses that the legislature added the 
words, ‘‘city’’ and ‘‘school district,’’ clearly showing that they 
did not consider school districts coming within the provisions 
of the phrase ‘‘or municipal corporation, as shown in the 
original section 1. In their amendment of section 2 they also 
added the school district. 


Section 4 provides that: ‘‘It shall be the duty of the 
treasurer to put aside in a separate and sealed package, the 
money for the payment of each registered warrant, zz the order 
of its registration as soon as money sufficient for the payment 
of such warrant is received to the credit of the particular fund 
upon which the money is drawn.’’ 

We conclude, therefore that the person or persons who 
have first complied with the law by having warrants prop- 


erly registered are entitled to priority in the order of their 
payment. 


A. S. CHURCHILL, 


Attorney General. 


By W. S. SUMMERS, 
Deputy. 
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OFFICE OF ATTORNEY GENERAL, 
LINCOLN, NEs., August 15, 1895. 
Hon. R. B. Howell, Secretary Board of Irrigation. 


DEAR SiR: It is provided by section 1, chapter 68, of 
the acts of 1889, that: ‘‘The right of the use of running 
water, flowing in a river or stream or down a canyon, or ra- 
vine, may be acquired by appropriation by any person or per- 
sons, company or corporation organized under the laws of the 
state of Nebraska; Provided, that in all streams not more than 
50 feet in width, the rights of r.parian proprietors are not ef- 
fected by the provisions of this act.’’ 

If the section stopped with the word Nebraska then you 
will readily see the right could be acquired in any running 
water, flowing in a river or stream or down a canyon, or 
tavine, without any question as to its width. The right 
would be absolute. The rule for the construction of statutes 
containing a proviso is, that a party whose right depends 
upon the proviso, the burden is upon such party to show that 
he is within the conditions within the proviso. So, that in 
the first instance the right could be obtained under this section 
upon any stream without regard to its width, subject how- 
ever to be defeated only by the superior rights of riparian 
proprietors upon their estabishing such rights in the water. 
Section 8, of the act, requires the person, company or corpora- 
tion desiring to appropriate water must post a notice in 
writing in a conspicuous place at the point of the intended 
diversion. 

This section contains three sub-divisions which provide 
what must be contained in the notice. The posting of this 
notice with the contents required in the third sub-divisions is 
jurisdictional and the failure to comply would be fatal to re- 
quiring the right to the use of the water, thus you will see 
that if the proper notice is filed and the law otherwise com- 
plied with, then such party will acquire the rights to the 
water without regard to the width of the stream until the 
tight is questioned by some riparian proprietor, and you would 
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have to so treat it in making your adjudications and until some 
riparian proprietors question the right, no one else could, and 
whenever they do, then the question would have to be deter- 
mined upon the facts which might be brought before you or 
the board. 


Pomeroy on Riparian Rights, in section 4, says: ‘The 
common law doctrine, in its most general form, is that the 
water of permanent running streams and of inland lakes is 
sacred to the common use of all the riparian proprietors upon 
their borders. This doctrine extends both to navigable streams 
and lakes which are wholly inland and territorial. Each pro- 
prietor may use the water for all reasonable purposes as it 
passes through his land; but he must after its use, return it 
without substantial diminution in quantity or change in qual- 
ity to its natural bed or channel, before it leaves his own land, 
so that it will reach his adjacent proprietor in its full, original 
and natural condition. No priority of use or appropriation 
by any one proprietor can give him any higher or more exten- 
sive rights than these, as against other proprietors either 
higher up or lower down on the stream, or abutting on either 
side of him upon the shores of the lake or stream. More ex- 
tensive or exclusive rights than these against other riparian 
proprietors can only be acquired by grant from them, or by 
prescription which presupposes a former grant. Even the 
state by its power of eminent domain, canuot give any more 
extensive or exclusive rights to one proprietor, under color of 
public use, without making provision for compeusation to all 
other proprietors whose natural rights would thus be invaded. 
This general doctrine and all the details of subordinate rules 
to which it leads, are fully sustained by the almost unanimous 
concensus of modern decisions; although there may be some 
partial deviation from its consequences in certain particulars 
in a few of the states.” 


This I think will be sufficient guide in so far as it relates 
to the first question. 


In answer to your second question, I would say that 


REPORT OF THE ATTORNEY GENERAL. 99 


where the streams are less than 50 feet in width and the party 
had made the filing and given the notice required under the 
act of 1889, he would have acquired the right to the water 
subject only to the right of the riparian proprietor. If he 
sought to take the benefit of the act of 1893 it would be nec- 
essary for him to comply with the acts of 1893 in regard to 
giving notice, but if he failed to give such notice or comply 
with the terms of the acts of 1893, still he would have all of 
the rights that he acquired under the act of 1889. This is 
upon the assumption that the legislature possessed the power 
by such legislative enactment to grant the use of water in run- 
ning streamsin this state. As contemplated in the two acts 
so far as the purpose for which you are called upon to act, 
this question need not be determined by you. The court must 
determine the validity of the law and it is our duty to take it 
as we have it and administer it according to its provisions, 
leaving the parties whose rights, if any, are invaded by the 
provisions of the act, to have those rights determined in the 
courts where they of right belong. 

In answer to your third question: ‘‘Is the appropriation 
from a stream of less than 20 feet in width, made prior to the 
4th of April 1895 and subsequent to the passage of the law of 
1889, absolutely void, provided it was not objected to by other 
riparian owners?”’ 

This question is answered in the quotation which I have 
given you from Pomeroy; but for the purpose for which you 
ask the question, I answer, yes, if the legislature has the right 
to confer water rights upon any party, they can do it on 
streams under 20 feet in width as well as on those above, and 
the only exceptions to streams under 2ofeet, under thestatute, 
is in favor of riparian proprietors. 

In answer to your fourth question: If the several acts are 
valid, and for the purpose of your action, I think they should 
be so regarded, then the construction of the ditch and the use 
of the water would give a prior and better right to the use of 
the water in such stream than the appropriation made in 1895. 
But in my opinion the question is met by Poineroy: 
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“‘Kven the state by its power of eminent domain cannot 
give any more extensive or exclusive rights to one proprietor, 
under color of public use, without making provision for com- 
pensation to all other proprietors whose natural rights would 
thus be invaded.”’ 


And no such provisions having been made, their rights 
remains, notwithstanding legislative enactments. 
I remain, yours very truly, 
A. S. CHURCHILL, 
Attorney General. 


OFFICE OF ATTORNEY GENERAL, 
LINCOLN, NEs., August 24, 1895. 
Hon. Eugene Moore, Auditor of Public Accounts. 

DEAR Sir: In addition to your reference to this depart- 
ment on the question of the village bonds of Clarkson, Ne- 
braska, I have a letter from J. B. Mathenser, village clerk, 
calling my attention to the same question and I have given 
the same a careful consideration. 


Under chapter 14, article 1, statutes of 1895, section 1385, 
villages are given power in the following words: 

“In addition to the powers hereinbefore granted cities and 
villages under the provisions of this chapter, each city and 
village may enact ordinances or by-laws for the following 
purposes.’’ ‘This section gives them two methods of exercis- 
ing the powers thereinafter enumerated, first, by ordinances, 
second, by by-laws. 

Section 1400, being article 15, gives cities and villages 
the power to establish, alter, etc., to erect and maintain a sys- 
tem of waterworks and water supply. Under the second pro- 
viso of the said section it is provided that: 

‘That no such money shall be borrowed or bonds issued, 
unless the same shall have been authorized by a vote of the 
majority of the electors of such city or village.’’ The question 
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then is, whether this can only be submitted by an ordinance of 
the village or city or whether it may be done by by-law. 


The case of Drake v. The Hudson River Railroad Com- 
pany, 7 Barber 508, was a case wherein the City of New York 
granted a charter under a statute in almost the words of sec- 
tion 1385 of our code. The Hudson River Railroad Company 
sought to use the streets of the City of New York for the erec- 
tion of a double track and that right was granted to the Rail- 
road Company by resolution passed through both branches of 
the Common Council and on page 539 in discussing this ques- 
tion the court say: 


‘‘A by-law is a rule or law of a corporation for its govern- 
ment. It is an act of legislation, and the solemnities and 
sanction required by the charter for its passage must be ob- 
served.’’? ‘‘A by-law may be in the form of a resolution and 
require the same solemnities to pass it.’’ 


In Compton v..The Negi R. & Tr. Co., 34 N. J, 134, 
it is held that a by-law may be established by resolution. 


In the case of the State ex rel City of New York v. 
Babcock, 20 Neb., 522, the precise question involved in this 
inquiry was there involved. The City of New York had sub- 
mitted a proposition for the issue of bonds of the city for 
waterworks, under a resolution of the council. 


In construing these sections of our statute on page 527, 
after quoting a part of the section to which we have referred 
the court says: 

‘“There are many cases where from the temporary char- 
acter of the matter involved, it would:seem to be unnecessary 
to pass a formal ordinance, such as to the submission to the 
electors of a proposition for the issuing of water bonds. In 
such case the proposition, unless adopted by a majority vote, 
would possess no validity whatever. It is simply what its 
name implies, a proposition and unless adopted by a majority 
vote would fail.”’ 

Then after stating what was done by the council the 
court say: 
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“‘This body was charged with the duty of submitting the 
proposition, canvassing the vote, declaring the result, and if 
the proposition was carried, issuing the bonds. ‘This power 
appears to have been duly exercised by that body in pursuance 
of the statute.’’ 


From the foregoing we conclude that the village of Clark- 
son upon a petition presented to the council, asking a submis- 
sion of the question of the voting of bonds and tax to pay the 
interest and to create a sinking fund for the payment of the 
bonds, be submitted to a vote of the people, that the village 
trustees by proper resolution by a majority vote, the resolu- 
lution and vote beiug a matter of record, might submit such 
proposition to a vote of the electors of the village and if car- 
ried by a majority of the legal voters and such duly canvassed 
and all made a matter of record, the bonds issued in pursuance 
thereof, it would be a full compliance with our statute govern- 
ing in such cases. 

I remain, yours very truly, 


A. $, CHURCHILL, 
Attorney General. 


OFFICE OF ATTORNEY GENERAL, 
LINCOLN, NEB., September 24, 1895. 
Hon. R. D. Sutherland, County Attorney, Nelson, Nebraska. 

DEAR S1R: Yours of the 21st inst. at hand, and in reply 
will say that the amendment of section 1 of chapter 93, Com- 
piled Statutes of Nebraska, 1893, consists in adding to the sec- 
tion the words ‘‘city, school districts’? and in section 2 the 
amendment is such as to include in its language city treasurer 
and treasurer of school districts and aiso including the provid- 
ing for the keeping of a warrant register. In the case of State 
v. Nemaha County, 10 Neb., page 32, the law as it existed, 
prior to the amendment of 1895 was under consideration by 
the court and while no question as to the constitutionality of 
of the law was presented, yet it was recognized as valid. I 
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see no objection thereto upon that ground, and I entertain no 
doubt as to the constitutionality of the acts being chapter 67 
of the acts of 1895. 


By section 4 it is provided: ‘‘It shall be the duty of 
every such treasurer to put aside in a separate and sealed pack- 
age, the money for the payment of each registered warrant, in 
order of its registration * * * and such package shall be 
endorsed with the number and description of such warrant, 
and the name and address of the person in whose name the 
same is registered, and interest upon such warrant shall there- 
upon cease.’’ 


Under this section there can be no question but that each 
warrant would draw interest until paid or up to the time the 
money was placed in the package as required by the provisions 
of the above section. 

It will be noticed that section 2 as amended by the act of 
1895, provides specifically what shall be shown in the warrant 
register. Of course the latter part of it which requires the 
entering the date of payment, the amount of interest and the 
total amount paid thereon with the date when the notice to the 
person, in whose name such warrant is registered is mailed, 
could only be entered in the warrant register as these events 
transpired, for instance when the treasurer had in his hands 
the requisite funds with which to pay the warrant, it would 
be his duty, under the law, to place a sum sufficient to pay 
the warrant and interest, in a sealed package as provided for 
under section 4, and mail the notice therein required, and at 
the same time enter in the warrant register the date when the 
notice to the person, in whose name the warrant was regis- 
tered and mailed, then when he had paid the warrant he 
would enter in the warrant register the date of payment, the 
amount of interest and the total amount paid thereon. 


Thus it will be seen that section 2 in the act of 1895 does 
not in any way effect the question of interest. 

In answer to your third question, I answer that your 
county commissioners have no authority to order any warrant 
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paid out of any other fund than the fund upon which the 
warrant is drawn. The sinking fund can only be used for the 
purpose for which it was created. 
Yours very truly, ; 
A. S. CHURCHILL, 
Attorney General. 


OFFICE OF ATTORNEY GENERAL, 
LINCOLN, NEB., October 5, 1895. 
Hon. Charles A. Munn, County Attorney, Ord, Nebraska. 

DrEaAR Sir: Bysection 62 D, of chapter 18, article 4, statute 
1895, you will see that cities of the second class are exempt 
from the provisions of the act, so that the city of Ord will 
elect the same officers now as it did before. The outlying 
townships would elect at this coming election, one justice of 
the peace, for the term of two years. It being a constitutional 
office under the provisions of section 18, article 6—the term 
the justice which you now have, would not expire until 
the termination of the period of two years for which he is 
elected, for it would not be within the power of the legisla- 
ture to reduce the number to one, which is done at least by 
implication under the act of 1895. 

Then you will see by sections 14 to 18, of chapter 28, of 
the acts of 1895, or by the sections of the same numbers in 
in chapter 18, article 4, statutes of 1895, that at the town 
meeting in April there will be elected: ‘‘One town treasurer, 
one constable, one overseer of roads, in each road district 
within the township, three judges of elections and two clerks 
of election:”’ 

By section 19 you will see that the town clerk, the town 
assessor and the justice of the peace, constitute the town 
board. The justice of the township in which Ord is situated 
would have jurisdiction in the township of Ord, under section 
1366 of the statutes of 1895. 

The question of the bond of township officers would be 
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governed by section 44, chapter 18, article 4 of the acts of 
1895, and being a special legislation on the subject, would 
govern over the general statute. While section 2908 provides 
for the election of two constables and two justices of the peace, 
this is repealed by implication by the act of 1895, in so far as 
it relates to the future election of officers. 

I have been unable to find any statute specifically govern- 
ing the overseeing of the poor in towns like Ord, and unless 
there is some special provision, the justice of the peace of the 
township in which Ord is situated, would be the overseer of 
the poor in Ord. 

It will be noticed that section 44, of the act of 1895, re- 
lates only to the treasurer of the town. ‘The bonds of other 
officers would be governed by the statute. 

By the statute of 1895, it will be the duty of the modera- 
tor and the clerk of the town meeting, to certify to the election 
of the parties elected at such meeting. 

Yours very truly, 


A, S. CHURCHILL, 
Attorney General. 


OFFICE OF ATTORNEY GENERAL, 
LINCOLN, Nes., October 11, 1895. 
Hon. R. D. Sutherland, Nelson, Nebraska. 

DEAR Str: Yours ot the 7th at hand. In reply will say 
that I am free to confess that in my former letter I did not 
rightly conceive the questions asked. 

By section 3518 of the statutes of 1895, the manner i: 
which any precinct, township or village (less than a city of th 
second class) may issue bonds in aid of the various purpose: 
therein declared. 

The next section, 3519, provides how such bonds shall be 
issued. 

Section 3520 makes it the duty of the county commis- 
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sioner or persons charged with the levying the taxes for the 
county, to levy each year, until the bonds voted under this 
act, be paid upon the taxable property in the precinct, town- 
ship or village a tax sufficient to pay the interest and five per 
cent. of the principal and the last year to levy a tax sufficient 
to day principal and interest when it becomes due. 


It would seem from these sections that the levying and 
disposition of the taxes, creating the sinking fund, was under 
the control of the county commissioners or supervisors, as the 
case may be. 


Section 5435, statutes of 1895 authorizes the county treas- 
urer, aud it is made his duty, under the direction of the board 
of county commissioners or supervisors, of such county to pur- 
chase and take up such registered warrants with sinking funds 
in his hands and to hold such warrant for the benefit of the 
fund so invested. It will be noticed the term ‘‘sinking fund 
in his hands.’’ This expression does not limit it to county 
funds and the authority conferred in the first part of the sec- 
tion is to invest in any county, precinct, city, town or school 
district warrant, properly issued. 


By section 5436 it will be noticed that authority is con- 
ferred upon the board of county commissioners or supervisors 
to provide for the purchase and taking up of registered war- 
rants as provided in section 1. It will be noticed that the ex- 
pression is‘‘sinking funds in the hands of the county treasurer.” 
This does not seem to limit the action of the county board in 
any way but applies to all sinking funds in the hands of the 
county treasurer. 


I am therefore of the opinion that the county board 
might by proper order, direct the county treasurer to invest 
any sinking fund in his hands in ‘‘any warrant issued by the 
proper authorities of any county, township, city, town or 
school district which shall have been presented for payment 
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and the same is not paid for want of funds,’’ as provided inthe 
first part of section 5435. 
Yours truly, 


A. S. CHURCHILL, 
Attorney General. 


OFFICE OF ATTORNEY GENERAL, 
LINCOLN, NEB., October 29, 1895. 
Hon, Silas A. Holeomb, Governor, Lincoln, Nebraska. 

DEAR Sir: We beg to ackowlege the receipt of your 
favor of the 24th inst., and have given your request consider- 
ation at the earliest moment consistent with other necessary 
duties, and in reply to your first inquiry as to the fees and ex- 
penses allowed by law to the warden of the state prison, 
for teturning escaped convicts to the penitentiary, permit 
us to say: 


That section 5160, of the Compiled Statutes of 1895, 
provides that, ‘‘There shall be paid to the officers of the prison 
the following yearly salaries and compensation, to be paid 
quarterly out of the state treasury, on the warrant of the 
auditor, towit: To the warden, the sum of $1,500, etc.’’ 


Section 5161 provides that, ‘‘“T’he warden shall attend 
constantly at the penitentiary, except when performing some 
other duty connected with his office, etc. 


Section 5179 provides that, ‘‘When any convict escapes 
from the penitentiary, the warden shall use all proper means 
for the apprehension of such convict, and for this purpose he 
shall offer a reward not to exceed $100, and not less 
than $25, etc.’’ 

Section 5181 provides, that ‘‘The expenses and legal fees 
of sheriffs and other officers, incurred in conveying convicts to 
the penitentiary, shall be approved by the auditor of thestate, 
and shall be paid out of the state treasury; said auditor may 
allow for said expenses and fees, the following rates: for 
sheriff, $3 per day; for each assistant or guard absolutely 
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necessary, $2 per day and ro cents per mile for taveling ex- 
peuses in going and coming.’’ 

Our construction of these statutes is, that it was the in- 
tention of the legislature in fixing the yearly salary of the 
warden at a specified sum, to include all the compensation 
which he should receive for services rendered to the state. 


The section above referred to, in defining the duties of 
the warden, requires that he be constantly at the penitentiary, 
except when performing some other duty connected with his 
office. The pursuit, apprehenson and returning of escaped 
convicts, seems to have been contemplated by the legislature 
in the exception, ‘‘When performing some other duty con- 
nected with his office.’’ 


In chapter 88, under the head of miscellaneous appropria- 
tions, of the acts of 1895, it is said: ‘‘For arrest and return 
of fugitives from justice, rewards offered officers, fees and 
mileage for conveying prisoners to and from the penitentiary 
and juvenile offenders to the industrial schools at Kearney and 
Geneva, forty thousand dollars ($40,000.00. ) 


Out of this appropriation we think it would be proper for 
the warden to be paid his legitimate expenses in the return of 
an escaped convict. In our opinion therefore, compensation 
for the warden’s services rendered to the state is limited to 
the amount of his salary, whether the service be attending to 
the penitentiary or in the performance of other duties con- 
nected with his office. 

It follows therefore, that for such services rendered by 
the warden as contemplated by your second and third in- 
quiries, that he should receive no additional compensation, 
but should be reimbursed for actual and necessary expen- 
ditures made therein. 

I remain, yours very truly, 
A.S. CHURCHILL, 


Attorney General. 


Gro. A. Day, 
Deputy. 
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OFFICE OF ATTORNEY GENERAL, 
LINCOLN, NEB., November 21, 1895. 
Ed. L. Adams, County Attorney, Minden, Nebraska. 

DEAR SiR: In regard to yours of sometime ago, asking 
my opinion in regard to the collection of taxes of the Kansas 
City and Omaha R. R., I would say that I am not at present 
fully advised as to the status of this road. It was operated as 
a part of the Union Pacific at the time the Union Pacific went 
into the hands of a receiver, but as I understand it, it has 
since been segrigated from the Union Pacific and is under con- 
trol of separate receivers, but I am not altogether certain 
about this. I suggest it for your further inquiry. 

About your remedy however, there can be no doubt you 
would have to file a petition in the court appointing the re- 
ceiver of this road, making the receivers parties defendant, 
and ask an order of the court requiring the receivers to pay 
this tax from the funds in their hands, arising from the opera- 
tion of the road. The property of a railroad, under receiver- 
ship, is in the hands of the court and could not be seized and 
sold by seizure and distress, either under the statute or exe- 
cution from a judgment of any other court. 

Very truly yours, 


A. S, CHURCHILL, 
Attorney General, 


OFFICE OF ATTORNEY GENERAL, 
LINCOLN, NEB., November 22, 1895. 

Hon. Silas A. Holcomb, Governor. 

DEAR S1R: I have the honor to acknowledge the receipt 
of yours of even date, and in reply thereto will say, that I 
have carefully examined the transcript of the proceedings in 
the case of the State of Nebraska v. Andrew Debney, in rela- 
tion to his insanity, and also have examined carefully the 
statutes bearing upon such. It appears from the proceedings 
that they have regularly pursued the course pointed out in the 
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statute, Criminal Code, sections 553, 554, and 555, being sec- 
tions 7283, 7284 and 7285 of the Compiled Statutes of 1895, 
and in answer to the question, as to what steps, if any, should 
be taken to have the condemned incarcerated in the hospital 
for the insane, during his insanity and pending the execution 
of the death sentence, would say, that in my opinion the stat- 
ute governing insane persons, contemplates that a person con- 
victed of homicide may be confined in an insane hospital; for 
it is provided in section 3662 of the statutes, in a proviso: 
‘‘No patient who may be under charge or conviction of homi- 
cide, shall be discharged without an order of the board of 
trustees.’’ 


From this it would seem to contemplate that a person 
convicted of a homicide, may be confined in one of the hos- 
pitals for the insane, and under this statute there is but one 
way of placing an insane person in such hospital. 


By section 3339 the board of commissioners is defined and 
by section 3340 it is provided: ‘‘Applications for admission 
to the hospital must be made in writing in the nature of an 
information, verified by affidavit; such information must al- 
lege that the person in whose behalf the application is made, 
is believed by the informant, to be insane and a fit subject for 
custody and treatment in the hospital; that such person is 
found in the county and has a legal settlement therein, if such 
is known to be the fact, and ifsuch settlement is not in the 
county where it is, if known; or where it is believed to be if 
the informant is advised on the subject,’? The information 
required by section just quoted, in my opinion is jurisdic- 
tional. The next three sections point out the proceeding and 
what the commissioners must find. ‘These as it seems to me 
are pre-requisite to the confinement in the hospital. 


It will be noticed that one of the things required by sec- 
tion 3342 is whether, if insane, such party is a fit subject for 
the treatment and custody in the hospital. While this man 
might be insane as found by the jury, yet this commission 
might find that he was not a fit subject fortreatment. In this 


REPORT OF THE ATTORNEY GENERAL. lll 


particular case or in this class of cases, I am of the opinion 
that the sheriff ought to make the application in the nature of 
an information, verified by his oath, in which he ought to 
state in addition to the charge of insanity, that Debney had 
been charged with the crime of murder in the first degree, 
and had been tried and convicted, an appeal taken to the 
supreme court where the judgement was affirmed; that he was 
under sentence of death; that a jury had been impanelled under 
the provisions of sections 553 and 554 and that he had been 
adjudged insane and the sentence suspended by the order of 
the court pending such insanity, and the insanity commis- 
sioners if they find the pre-requisites essential to his commit- 
ment to the hospital, in their warrant of commitment recite 
these facts in addition thereto, in order that the superinten- 
dent may know that he is convicted of a homicide and that he 
cannot be discharged except under the order of the board of 
trustees, or instead of the board of trustees, the Board of 
Public Land and Buildings. 

If this course be followed and the statute in all of its es- 
sential elements complied with, I am of the opinion that this 
would be sufficient warrant to the sheriff of Nance county for 
turning the convict over to the superintendent of the hospital. 
It is only upon this last question that I entertain any doubt, 
but this would seem to be warranted from the proviso in sec- 
tion 3362 to which I have heretofore alluded. 

I will further say that if he should be cured in the 
hospital, it would be the duty of the superintendent of the 
hospital to inform the Board of Public Lands and Buildings; 
also the governor and the sheriff and then it would be the 
duty of the board to order him delivered over to the sheriff 
upon the warrant of the governor for the execution of the 
sentence. I rengain, yours very truly, 

A. S. CHURCHILL, 


Attorney Genera’. 
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OFFICE OF ATTORNEY GENERAL, 
LincoLn, NeEz., December 5, 1895. 
Hon. Silas A. Holcomb, Governor. 

DEAR Six: We have the honor to acknowledge the re- 
ceipt of your favor of the 4th iust., transmitting claims made 
by the sheriff of Banner county for exnenses incident to the 
care and custody of one Worth Graham, held by him as pris- 
oner, under conviction aud sentence to the penitentiary, as 
well also as the account of Dr. Simon, for professional services 
rendered to said Graham while in the custody of the sheriff as 
such prisoner. As we understand the facts, Graham was con- 
victed October 30, 1895, and sentenced to a term of ten years’ 
imprisonment. He had received a wound inflicted at the 
time of his capture, some nine days previous to the sentence 
of the court, and was in the custody of the sheriff at an hotel, 
at the county seat of said county, when he made his escape 
and has not been recaptured. 


In reply to your request for an opinion of this department 
as to the liability of the state for these claims, permit 
us to say: 


Section 518 of the Criminal Code provides: ‘‘Every 
person sentenced to the penitentiary, shall within thirty days 
and as early as practicable be conveyed to the penitentiary of 
this state by the sheriff of the county in which the conviction 
took place, and shall there be delivered into the custody of the 
warden of said penitentiary, together with a copy of the sen- 
tence of the court ordering such imprisonment, there to be 
safely kept until the term of his confinement shall have ex- 
ired, or he shall be pardoned. If the execution of the sentence 
be suspended, and the judgment is afterward confirmed, the 
defendant shall be conveyed to the penitentiary within thirty 
days after the court shall direct the sentence to be executed.”’ 

Our Supreme court has held in re Fuller. 34 Neb., 581, 
that the term of imprisonment of one sentenced to the peni- 
tentiary, dates from the sentence and not from the delivery of 
the prisoner to the warden of the penitentiary. 
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Section 7103, of the statutes of 1895, provides: ‘‘The 
cost of keeping and maintaining any prisoner after his convic- 
tion of any offeuse, punishable by imprisonment in the peni- 
tentiary, wherever he may be kept and confined, shall be paid 
by the state according to the rate which may be established by 
law at the time when such services may be rendered or ex- 
penses incurred, etc.”’ 

Section 3091 of the statutes of 1895, of chapter 28, in 
enumerating the fees which the sheriffis entitled to receive, 
provides among other things: ‘‘For boarding prisoners per 
day, not exceeding seventy-five cents per day, nor more than 
three and a half dollars per week when the prisoners are con- 
fined more than six days.’’ 

Under chapter 88, of the Session Laws of 1895, under 
Miscellaneous Appropriations, on page 403: ‘‘For arrest and 
return of fugitives from justice, rewards offered, officers, fees 
aud mileage for conveying prisoners to and from the peuiten- 
tiary and juvenile offenders to the industrial schools at Kear- 
ney and Geneva, forty thousand dollars (¢40,000).”’ 

Webster defines the word maintain: To support with the 
conveniences of life. The Century Dictionary: ‘To furnish 
means for the subsistence or existence of; sustain or assist 
with the means of livelihood; provide for; to preserve. 

It would therefore seem that the sheriff could recover 
from the state at the rate of three dollars and a half per week 
for boarding the prisoner upon a proper showing. 

We conclude further that a reasonable fee for necessary 
medical service would be a proper charge against the state 
when rendered to the prisoner after conviction and before 
delivery to the warden. 

While it is not probably within the province of this de- 
partment to make any allusion to the correctness of the bills, 
and the reasonableness of the charges, yet the bill rendered by 
the doctor for services seems to be so unreasonable as to call 
for some comment. It seems passing strange that a man 
would require the services of a physician to attend his wounds 


AG? 
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and on the very day be in a physical condition to effect 
his escape from the officers in charge. The bills as presented 
in our opinion are not properly verified. Both seem unjust 
and unreasonable and should not be allowed. 
Yours truly, 
A. S. CHURCHILL, 
Attorney General. 
Gro. A. Day, 
Deputy. 
P. S. We return herewith the claims. 


OFFICE OF ATTORNEY GENERAL, 
LINCOLN, NEeB., December 19, 1895. 

To the Honorable Board of Educational Lands and Funds. , 

GENTLEMEN: We beg to acknowledge the receipt of 
your favor, through the land commissioner, Hon. H. C. Rus- 
sell, relative to a contract of sale for lot 6, sw qr 36-10-6 E, 
duly assigned to EK. W. Finney and Haidee Woods. In re- 
ply thereto permit us to say that as we understand the facts, 
the above described school land was sold to the assignors of 
the present holders in June 1868, for the sum of four-hundred 
dollars, the time in which payments were to be made, expir- 
ing June 15, 1888, but that the time tor final payment had 
been, by the board in pursuance of a provision of the statute, ex- 
tended to 1890, and that payments thereon have been madeup 
to the year 1888, anda payment of forty dollars applied upon 
the principal. The assignee of the contract has tendered the 
balance of the money due to the county treasurer, who declined 
to accept or receive the same, upon the ground that the con- 
tract of sale had expired; that no action had been taken by the 
board forfeiting the contract of sale, and no notice given to the 
purchaser or his assignee. * 

Section 4910 of the statutes of 1895, provides: ‘‘If any 
lessee of educational lands shall be in default of the semi- 
annual rent due the state for a period of six months, or any 
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purchaser of educational lands be in default of the annual in- 
terest due the state for one year, the commissioner of public 
lands and buildings may cause notice to be given to such de- 
linquent lessee or purchaser that if such delinquency is not 
paid within six months from the date of the seryice of such 
notice, his lease or sale will be declared forfeited by the board 
of educational lands and funds. If after such notice the 
amounts due are not paid within six months from the 
date of the service of such notice the thereof the said 
contract of lease or sale may be declared forfeited; and 
the lands therein described shall revert to the state the same 
as though such lease or sale had never been made, and 
the order making such forfeiture shall be spread upon the rec- 
ords of the board of educational lands and funds. In case the 
owner of such contract of sale or lease be a non-resident of this 
state, or his address be unknown, the notice herein contempla- 
ted shall be published three weeks in some newspaper 
published, or of general circulation in the county where the 
land is situated. The fofeiture may be entered by said board 
ninety days from the date of such published notice. The pro- 
visions of this section shall apply alike to all the lands hereto- 
fore sold or leased, and to all lands hereafter sold or leased, 
and to all lands hereafter sold or leased as educational 
lands of this state; Provided, the owner of any contract 
of sale or lease so forfeited may redeem the same by 
paying all delinquencies and costs at any time before such 
land is again sold or leased.”’ 


In State v. Clark, 39 Neb., 903: Justice Norval in behalf 
of the court, after quoting the statute above referred to, said: 
‘Under the statute just quoted no forfeiture of any contract 
of purchase of educational lands of the state can be declared, 
because of the default of the purchaser in the payment of the 
annual interest due to the state, until notice to the delinquent 
purchaser of such proposed action has been given by the com- 
missioner of public lands and buildings. Manifestly such is 
the import of the section. The giving of notice is jurisdic- 
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tional and unless it is given in the manner pointed out by the 
legislature, the board of educational lands and funds is pow- 
erless to act.’’ 


In Smith v. White, 5 Neb., 407, itis said: ‘The payment 
of the purchase money is a condition precedent, which must 
be fully pefformed on the part of the purchaser to entitle him 
to an estate in fee; but the mere failure of the purchaser to pay 
the interest at the time it became due, will not of itself forfeit 
the estate of the purchaser in the land. ‘The statute requires 
notice to be given by the county treasurer to the purchaser, 
stating the delinquency complained of aud requiring the re- 
moval thereof by the fulfillment of the conditions of the bond 
and contract.’’ 

It would seem therefore that notice of forfeiture is a con- 
dition precedent of the right of the board to declare a forfeit- 
ure of the contract. ‘There having been uo action taken by 
the board relative to the notice of forfeiture, and no action 
taken for the resale or releasing of the land, it would seem 
both upon authority of the statute, aud decisions of the court 
above quoted as well as upon the principle of abstract justice, 
which it is ever the duty of the state to uphold, that the pres- 
ent holders of the certificate ought in justice and good con- 
science to be permitted to pay the amount due upon the pur- 
chase price and receive a deed from the state to the lands in 
question. Yours truly, 

A. S. CHURCHILL, 
Attorney General. 
By GEorGE A. Day, 
Deputy. 


OFFICE OF ATTORNEY GENERAL, 
LINCOLN, NeEB., December 24,, 1895. 
Hon. Leroy Martin, Sidney, Nebraska. 
DEAR SiR: Yours of the 4th inst., at hand. The delay 
in answering has been occasioned by my being called to 
Washington in the maximum freight cases. 
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It will be noticed by section 2290 of the statutes of 1895, 
that the county treasurer of each and every county, shall de- 
posit and at all times keep in deposit for safe keeping, in state 
or national banks, or some of them doing business in the 
county and of approved and responsible standing, the amounts 
of money in his hands belonging to the several current funds 
of the county treasury, and such bank located in the county 
may apply for the keeping of such funds upon the following 
conditions: 

It will be noticed that the first part of this section makes 
it the duty of the county treasurer to keep the funds deposited 
in a state or national bank, the latter part of the section pro- 
vides how the deposits shall be made. 

Then section 2291 provides for the distribution of the in- 
terest to be paid. 


Then by section 2292, the county treasurer shall require 
all such depositories to give bonds for the safe keeping and 
payment of such deposits and the accretions thereof. 


These sections it will be noticed apply to and point out 
the duty of the county treasurer. Of course the legislature 
could not compel any bank to make application for such de- 
posits or to pay the interest; hence it would be competent for 
all of the banks in the county to refuse to become depositories 
under the law, which I understand from your letter is the case 
in your county. In such a case I entertain no doubt in regard 
to the fact that the county treasurer may deposit the funds in 
a bank outside of the county, upon its complying with the 
conditions, as to the paying of interest and giving the bonds. 

I think the use of the expression in section 2290: ‘‘At 
all times shall keep in deposit for safe keeping in state or na- 
tional banks, or some of them doing business in the county,’ 
would be held to be directory merely. 

The general purpose and object of the act in question is 
twofold in its character. The first and paramount one is the 
security which the bond of the bank would give for the return 
of the county money, and second; that the county might re- 
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ceive the benefit of the interest to be paid by the banks upon 
county deposits. This being the purpose and object of the 
law, it seems to me that a court would hold the phrase, which 
we have referred to above in relation to banks doing business 
in the county, as purely directory, for the court would not 
hold this to be mandatory where banks of the county refuse to 
become county depositories, aud thereby defeat the object and 
purpose of the legislature. 
Yours very truly, 


A. $8. CHURCHILL, 
Attorney General. 


OFFICE OF ATTORNEY GENERAL, 
LINCOLN, NEB., January 8, 1896. 
J. J. Carlin, County Attorney, Bassett, Nebraska: 

DEAR SiR: Your of the 4th at hand. In reply will say 
section 4584 relates entirely to the compensation to overseers 
of highways, while section 417 and 418, statutes of 1895, im- 
poses duty upon the same party and provides a specific com- 
pensation therefor. 

The act concerning the Russian thistle is a complete act 
in itself, and imposes upon road overseers additional duties, 
not heretofore imposed upon them, and, for this extra duty, an 
extra compensation is provided. Clearly then, the overseer of 
highways is entitled to two dollars per day for time spent in 
notifying hands, superintending work on roads and making 
out his returns, provided such compensation does not exceed 
$30 in any one ygar, and in addition thereto, compensation, 
under sections 417 and 418, for the services rendered under 
the Russian Thistle Act. 

Yours truly, 


A. S. CHURCHILL, 
Altorney General. 
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OFFICE OF ATTORNEY GENERAL, 
LINCOLN, NEB., January 22, 1896. 
Hon, Eugene Moore, Auditor of Public Accounts, 
DrAk Sir: Yours of the 20th, asking the opinion of 
this department as to whether district irrigation bonds should 
be registered by you of not is received. 


In answer thereto will say, that, section 3518 of the stat- 
utes of 1895, provides: ‘‘Any precinct, township or village 
(less than a city of the second class), organized according to 
law, is hereby authorized to issue bonds,’’ in aid of certain 
things. The word ‘precinct’’ used in this section is evidently 
the precinct mentioned in section 2141 of the act, which isa 
subdivision of the county in aid of the county government in 
certain municipal matters and the use of the word precinct in 
section 684, in my opinion refers to such subdivisions of the 
county. ‘This section 684, it will be observed is a section 
requiring bonds to be registered by the auditor and does not 
include district irrigation bonds. 

I conclude therefore, that the bonds issued by an irriga- 
tion district under the provisions of the irrigation act, are not 
required to be registered by you. 


- Yours very truly, 


A. S. CHURCHILL, 
Attorney General. 


OFFICE OF ATTORNEY GENERAL, 
LINCOLN, NEB., January 27, 1896. 
Hon. Eugene Moore, Auditor Public Accounts, Lincoln Nebraska. 

DEAR Sir: Yours of the 24th inst., at hands asking the 
opinion of this department as to what fund, if any, payment 
of the salaries and wages due to the officers and employees of 
the penitentiary should be made. In answer thereto will say 
that, the title to the act making appropriations is as follows: 
“An act making appropriations for current expenses of 
the state government for the years ending March 31, 1896 and 
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March 31, 1897, and to pay the miscellaneous items of indebt- 
ness owing by the state of Nebraska.” 


While the title to an act does not govern, yet it is a pro- 
per source to look to in ascertaining the real intent and mean- 
ing of the legislature. In regard to the appropriation for the 
penitentiary, the language is: ‘'For maintenance of prisoners 
form April 1, 1895, to March 31, 1896, forty-nine thousand 
six hundred and forty dollars. For maintenance of prisoners 
from April 1, 1896, to March 31, 1897, fifty-two thousand five 
hundred and sixty dollars.’ 


It cannot be doubted that the payment of salaries and 
wages of the officers and employees of the penitentiary is a 
part of the current expenses of the state government and is 
essential to the maintenance ofthe institution. 


At the time this act, making appropriations for the peni- 
tentiary was introduced and passed, the penitentiary was 
under lease by the terms of which the lessee paid the salaries 
of both officers and employees as well as institution and was 
paid a sum total percapita. It will thus beseen that under the 
appropriations made for the payment of the lessee it included 
the paying for the support and maintenance as well as the 
wages of the officers and employees. At this same session of 
the legislature, it will be noticed, that an act was introduced 
to annul the Dorgan lease, and arriving at the legislative 
intent, itis always necessary to consider all the acts passed by 
the legislative concerning the same object matter. This act 
provided for the annulling of the lease, while the appropria- 
tion is in the form that it was made, in prior years to the 
lessee,g but it cannot be doubted when’you consider the two 
acts that the legislature must have intended that the appro- 
priation made for the maintenance of the penitentiary would 
be used for the purpose of meeting the expenses of the main- 
tenance of the penitentiary after the termination of such lease. 
While the constitution provides in section 22, of article 111, 
that: ‘‘No money shall be drawn from the treasury except in 
pursuance of a spécific appropriation made by law and on the 
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presentation of a warrant issued by the auditor thereon and 
no money shall be diverted from any appropriation made for 
any purpose, or taken from any fund whatever, either by joint 
or separate resolution. What is meant by the term, ‘‘specific 
appropriation’’ is largely within the discretion of the legisla- 
tive body and it may be said to be specific if it legitimately 
covers the subject. The question then is, whether the paying 
of the officers and employees of the penitentiary may be said 
to come within the meaning of the word ‘‘maintenance’’ as 
used in making the appropriation? 

Weoster defines the word ‘‘maintain:’’ To uphold, to 
sustain, to defend, to keep from change, to preserve, to keep 
up, to continue to carry on, to vindicate, to justify, to sanction, 
to support with conveniences of life. to bear the expenses of, 
to pay. Maintenance is defined by Black in his Law Diction- 
ary as: Sustenance, support, assistance. The furnishing by 
one person to another for his support of the means of living, 
or food or clothing, shelter, ete. And by section 19, article 4, 
of the constitution, the board of public lands and buildings is 
given general management and control of the said prison and 
under the act of 1877, creating the board of public lauds and 
buildings it is made accountable and responsible for the appro- 
priations made for various institutions of the state including 
the penitentiary. 

I am clearly therefore of the opinion that the allowance 
by the board of public lands and buildings of the salaries of 
the officers and employees of the penitentiary should come 
within the appropriation made for the maintenance of the 
penitentiary, and the allowance referred to in your communi- 
cation of the 24th inst., should be paid from the appropriation 
for maintenance, from April 1, 1895, to March 31, 1896. 

Yours very truly, 
A. S$. CHURCHILL, 


Attorney General. 
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OFFICE OF ATTORNEY GENERAL, 
LINCOLN, NEB., February 18, 1896. 
Hon. R. D. Sutherland, County Attorney, Nelson, Nebraska. 

Dear Sir: In reply to yours of the 12th inst., will say 
that I have the honor herewith to submit to you my opinion 
upon the questions asked by your county treasurer, relative to 
receivers certificates, received from his predecessor. 


Section 2290, statute 1895: ‘*The county treasurer of 
each and every county in the state of Nebraska, SHALL deposit 
and at all times keep on deposit for safe keeping * * * 
the amounts of money in his hands belonging to the several 
Current Funds of the county treasury etc.’’ 


In the State ex rel First National Bank of Crete v. Bart-. 
ley ‘‘Current Funds’’ is construed to mean ‘‘all the money be- 
longing to the state in the possession or under the control of 
the State Treasurer’ (county treasurer.) It was held in this 
case, however, that in so faras the act required the deposit 
of the permanent school funds in banks that, the act 
was unconstitutional. With this modification then, ‘‘Cur- 
rent Funds’’ means of money, not belonging to the permanent 
school fund, belonging to the state in the possession or control 
of the county treasurer. These funds the law made it the 
mandatory duty of the county treasurer to deposit and keep 
deposited ‘‘in state or national banks is = “ of 
approved and responsible standing.’’ It will be noticed it is 
banks ‘‘of approved and responsible standing.’’ ‘Then by sec- 
tion 2292: ‘‘For security of the funds so deposited under the 
provisions of this act, the county treasurer shall require all 
such depositories to give bonds for safe keeping and the pay- 
ment of such deposits and the accretions thereof. Which 
bond shall run to the people of the county and be approved by 
the county board. ‘‘I take it that, when the treasurer has re- 
quired of the bank the bond conditioned as required, which 
bond has been approved by the county board, that then such 
bank must be regarded as ‘‘of approved and responsible stand- 
ing’’ as required by section 2290. 


REPORT OF THE ATTORNEY GENERAL. 123 


And it is then, under the statute, his duty to so deposit 
“Current Fund.’’ In this the county treasurer has no discre- 


tion then. It must follow, then, that where this has been 
done, if a bank fails, the loss if any, does not fall upon the 
county treasurer. He or his bondsmen are not liable. This 
auswers the question asked in your letter. 

Now as to how these funds should be distributed? By 
section 2290 these depository banks are required to pay at 
least 3 per cent per annum, upon the amounts so deposited as 
hereinafter provided. 


The next section then provides: ‘*The amount to be paid 
by any and all such banks under the provisions of this act for 
the privilege of keeping public funds on deposit shall be com- 
puted on the average daily balance a ig * and 
credited to the county on the first day of January, April, July 
and October of each year.’’ It will thus be seen the interest 
goes to the credit of the county at these dates and becomes 
from thence a part of the principle. 


This same section further provides: ‘‘The treasurer shall 
require every such depository to keep separate accounts of such 
several funds of the county, as may be deposited, showing the 
name of each fund to which the same belongs, and the amounts 
and sums paid to the county for the privilege of keeping the 
same on deposit aforesaid.’’ 

From this it is manifest the depository bank must keep 
an account of each separate fund to which the money deposited 
belongs and to these several accounts the interest on the daily 
balance on hand of such fund on January first, etc., must be 
carried to the credit of such fund account. 


The general statutes require the county treasurer to keep 
the several funds in separate accounts. From this it is mani- 
fest, these several funds must stand loss, if any, by reason of 
the bank failure. If the several funds are charged with their 
portion of these receiver certificates, then it would make these 
accounts show the actual cash on hand. Then as these are 
paid, the cash would be credited to the fund to which it be- 
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longed. In reference to certificate No. 188, the certificate of 
deposit was assigned to Mr. Gilmore, the county treasurer, 
in payment of taxes and if then held by the treasurer 
until the bank failed, then it was not a deposit of current funds 
of the county in the bank as a depository; and either Mr. Gil- 
more the ex-treasurer or Stevenson would be liable to the 
county, which would depend upon the circumstances under 
which it was received, how and for how long it was held. 
Whether due at the time it was turned over to the county 
treasurer or not. Circumstances which I do not know, 


As to certificate No. 187, it should be charged to the 
specific fund, if the money was deposited as required by law. 
If not so deposited, the ex-treasurer is liable and ought to pay 
over the cash. 

In regard to the school funds, if any of it belonged to the 
state as permanent school funds, then as such the treasurer 
had no right to deposit it in any bank and he is liable and 
should pay over the cash, otherwise it would be the loss of 
that fund and should be so charged and credited as heretofore 
indicated. If the money was properly deposited in accordance 
with the provisions of the depository law, and a loss occurs it 
would fall upon the respective funds and the general fund 
would not be used to replace it. If the funds lost belonged to 
school districts, the loss would fall on such districts. But if 
the treasurer did not follow the statute in making these depos- 
* its, then he and his bondsmen are liable for the same. 
Herewith enclose you statements and certificate sent me. 

Yours very truly, 


A. S. CHURCHILL, 
Attorney General. 


OFFICE OF ATTORNEY GENERAL, 
LINCOLN, NEB., March 24, 1896. 
Hon. Eugene Moore, Auditor Public Accounts, Lincoln, Nebraska. 
DEAR Sir: I have the honor to acknowledge the receipt 
of the papers referred to me together with the evidence taken 


» 
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upon the complaint filed against The Farmers’ Mutual Insur- 
ance company of Nebraska, and herewith submit to you my 


opinion upon the questions of law involved in such investiga- 
tion. 


Section 3462 of the Statutes of 1895 provides: ‘‘Such 
company may issue policies only on detached farm dwellings, 
barns, (except livery, boarding and hotel barns) and other 
farm buildings, and such property as may properly be con- 
tained therein, and also upon horses, mules, cattle sheep and 
hogs, against damage by fire, lightning or tornado for any 
length of time, but not to extend beyond the limit and dura- 
tion of the charter and for any amount the company may deem 
safe on any one risk, nor shall any property be insured for 
more than two-thirds of its actual value.’? From this portion 
of the above section it is very clear that in no instance has the 
corporation the right to issue a policy for more than two-thirds 
of the actual value so insured. Neither can the company 
issue policies except upon detached farm dwellings, barns, 
(except livery, boarding and hotel barns) and other farm 
buildings and such property as may properly be contained 
therein. ‘This would exclude the company from insuring any 
of the above class of property im cities, town or villages; but 
there is no limit in the statute confining the insurance upon 
horses, mules, cattle, sheep and hogs. 

I find upon inspecting the application and certificate the 
following provisions, In the certificate the following: 
‘“That the company is not liable for more than appraised value 
at time of loss.’’ This clearly implies that the company is 
liable for the full appraised value, while the statute limits the 
liability to two-third its actual value. The policy contains 
the following: ‘‘Agrees to indemnify the said 
against loss by fire, lightning and tornado to the amount of 
dollars, on the property specifically described be- 
low.’’ ‘The policy further provides: ‘ ‘‘And the said company 
hereby agrees to make good unto the said assured, or 
executors all such immediate loss or damage at the time 
of loss, not exceeding in amount the sum or sums insured as 
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shall happen by fire, lightning and tornado to property above 
specified; and the amount of loss or damage to be paid within 
ninety days from the receipt of proper proof.’’ 

An inspection of the application and policy will show that 
they contain nothing which indicates that the liability of the 
company is restricted to two-thirds of its actual value; while 
on the other hand both the application and the policy purport 
to hold the company liable to the appraised value at the time 
of loss. The ‘‘appraised value’’ is a term equivalent to ‘‘act- 
ual value.”’ 

I am therefore clearly of the opinion that in soliciting in- 
surance upon such applications and issuing certificates of in- 
surance with the provisions in the certificate as hereinbefore 
set out, is not only exceeding the power of the company, but 
is; to say the least, misleading to the patrons of the company. 

The act of 1891 forms as much a part of the charter of 
mutual insurance companies as do the articles of incorpora- 
tion, and these companies have no authority, except such asis 
conferred by the act above referred to. 


Second: It is provided by the latter part of section 3462 
as follows: ‘‘All persons so insuredshall give their obligations 
to the company in a written or printed application, binding 
themselves, their heirs and assigns to pay their pro-rata share 
to the company of the necessary expenses and of all loses by 
fire, lightning or tornado which may be sustained by any 
member thereof during the time for which their respective 
policies are written and they continue as members of the com- 
pany; and they shall also at the time of effecting the insurance 
pay such percentage in cash and such other charges as may be 
required by the rules and by-laws of the company. Provided, 
That any company tormed under the provisions of this act 
may in its by-laws limit the percentage of the liability of its 
members.”’ 

The application does contain an obligation on the part of 
the insured which binds such applicant, in writing, and his 
heirs and assigns to pay their pro rata share to the company of 
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the necessary expenses and all losses sustained. This section 
however, provides: ‘‘They shall also (the insured), at the 
time of effecting the insurance pay such percentage in cash 
and such other charges as may be required by the rules and 
by laws of the company.’’ The manifest meaning of this pro- 
vision is, that the company by rules and by-laws, may fix: 
charges and a percentage, and where such is fixed either by a 
tule or by-law, it must be paid in cash. The corporation at 
the time of adopting its by-laws, provided for a membership 
fee and also for the papment of a per cent. 


Article XI. ‘*Membership Fees. —To become a member 
of this company it will be necessary to pay one per cent on 
the amount of insurance taken out and an additional fee of 
two dollars to cover certificate from the company, which fees 
are payable in advance to the agent.”’ 


From this article it is apparent that the incorporators at 
the time of adopting their by-laws, put the same interpreta- 
tion upon the latter part of section 3462 of the Code that we 
have. The language of this section is too obvious to need 
interpretation. The company then, neither under the statute 
nor under its by-laws has any authority to accept anything 
other than cash in payment of the per cent or the fees. If it 
were necessary to justify the wisdom of the legislature, in 
thus providing for the cash payment, there is abundance of it. 
This being a mutual company there must exist a mutuality 
among its membership, which could not exist, if one member 
paid cash, and another member gave his note which might 
never be paid, although the policy was in force during all the 
time such note was in existence, unpaid and not due. I am 
therefore, clearly of the opinion, that neither The Farmers’ 
Mutual Insurance Company nor any other mutual company, 
organized under the laws of this act, has any right to accept 
of a note, or of an assignment of an unearned premium for 
insurance in some other company, either in payment of the 
percentage of the fee. This, however, would not preclude 
the Farmers’ Mutual Insurance Company, its officers or agents 
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from becoming the agent of any party for the collecting of 
such unearned premium, from some other insurance company 
whose policy had been cancelled. 


Third: I notice in examining the report made to your 
Honor by this company, a great discrepancy between the 
--amount of percentage as reported collected and the amount of 
iusurance issued. Under the statute and by-law No. m there 
ought to have been collected in cash one per cent upon the, 
entire amount of insurance issued. 

It is not necessary now to determine whether the forego- 
ing acts, in violation of the law and beyond the power of the 
company, would be sufficient to warrant a court, upon a quo- 
watrauto proceeding, to cancel the charter of the company or 
not; for that is not a question to bedetermined by your Honor; 
but they are sufficient in my opinion to warrant you in with- 
holding from the company, your certificate, authorizing them 
to further conduct insurance business in this state, at least un- 
til it is made to appear to your satisfaction that the company 
is complying with the forgoing provisions of the law and the 
requirements of their by-laws. 

I have not, as yet, examined the question as to the con- 
stitutiouality of the act of r8g1. I think it would be wellalso 
for you to call the attention of this company to section 19, 
which is: ‘They shali never make any dividends.” 

The report of this company shows the accumulation of 
some forty thousand dollars in assets. While there isnothing 
in the statute prohibiting the accumulation or a large sum of 
assets, yet the only purpose for it is, the payment of losses; 
and the statute provides for the making of assessments after 
losses have occurred, so that if a deficit should occur, it might 
be made up from assessments. From this it would seem that 
the cash percentage collected at the time of application might 
be reduced with safety; the policy with all mutual insurauce 
companies, being to make the burdens as light as possible 
upon the members. Your truly, 


ASS. CHURCHILL, 
Attorney General. 
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OFFICE OF ATTORNEY GENERAL, 
LINCOLN, NEs., April 13, 1896. 
To the Board of School Lands and Funds. 


GENTLEMEN: In answer to a desire expressed at the 
January meeting of this board, relative to the investment of 
the permanent school fund in registered state warrants, I have 
the honor to make to you the following reply: 

In the case of the State v. Bartley, 41 Neb., 281, it ap- 
pears that this board as then constituted, passed a resolution 
substantially the same as the one offered by his Honor the 
Governor, for the action of this board. The difference 
between the two resolutions will be found in the following. 
The words in brackets are in the former but not in the latter; 
those italicized are in the latter but not in the former. 


Be it Resolved, That the sum of $——-—— (two hundred 
thousand dollars) of the permanent school fund of the State of 
Nebraska, or as much thereof as may be necessary, be, and 
is hereby set apart from which to purchase (pay) outstanding 
warrants drawn upon the general fund, which warrants are 
registered, and were drawn between the first day of August and 
the day of December 1895 (and bearing numbers from 
13292 to 16000) inclusive, and which are drawn in pursuance 
of an appropriation made by the last legislature, it being de- 
termined by this board that said warrants so drawn are secured 
by the levy of a tax for their payment, (together with accrued 
interest, it being determined by this board that said warrants 
are drawn in pursuance of an appropriation made by the legis- 
lature) and therefore are state securities; and the state treas- 
urer is (hereby authorized and) instructed to at once notify 
the (several) parties in whose names said warrants are re- 
gistered of his readiness and willingness to pay the face value 
of said warrants and the accrued interest thereon, as they may 
be presented until said sum set aside is exhausted, and when so 
paid the warrants shall be held by the treasurer as an investment 
of the permanent school fund (and propose to pay said warrants, 
so that the interest on the same shall cease, as provided in 
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chapter 93 of the Compiled Statutes of Nebraska) and shall be 
stamped and signed as provided by law. 

Resolved, Also, that the further sum of $-—————— (two 
hundred and fifty thousand dollars) of the permanent school 
fund of the state, or so much thereof as may be necessary, be, 
and is hereby set apart from which to purchase (pay) current 
unregistered warrants already drawn, as well as those which 
may hereafter be drawn against the general fund under appro- 
prtiation made by the last legislature, it being determined by 
this board that such appropriation and the warrants drawn 
thereon are secured by a levy of tax for their payment and are 
therefore state securities; and the state treasurer is hereby 
authorized and directed to purchase (pay) as they may be pre- 
sented at the state treasury, paying therefore their face value 
and the accrued interest thereon, if any, and to stamp, sign 
and hold the same as an investment of the permanent school 
fund as provided by law. 


Resolved, Further, that such (the state) treasurer, a mem- 
ber of this board be, and hereby is, empowered to act in its 
behalf indetermining any qestions as to the genuineness and 
ownership of any and all warrants presented under the fore- 
going (two) resolutions and when (he is) in doubt he will 
refer the matter to the chairman, to be submitted to the board 
for its decision. 

It will thus be seen that these two resolutions differ in 
substance only in the use of the word ‘‘purchase’’ instead of 
the word ‘‘pay,’’ but there exists no difference in what would 
actually take place. ‘‘The law regards the substance rather 
than the form’’ is an old axiom of the law. 

Section 9, article 8: ‘‘And shall not be invested or loaned 
except on United States or state securities, or registered 
county bonds of this state.’’ They ‘‘shall be deemed trust 
funds held by the state, and the state shall supply all losses.’’ 

Under this section it is clear that the state is the trustee 
of this trust fund and authorized to invest the same in United 
States or state securities, or registered county bonds of this 
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state, but bound to make good any loss even where so secured. 
We are aware of the opinion given in 25 Neb. 655, but that 
opinion is without jurisdiction in the court to make. 


Section 2, article 6 is: ‘“The supreme court shall consist 
of three judges, a majority of whom shall be necessary to form 
a quorum, or to pronounce a decision. It shall have original 
jurisdiction in cases relating to the revenue; civil cases in 
which the state shall be a party; mandamus, quo-warranto, 
habeas corpus and such appellate jurisdiction as may be pro- 
vided by law.’’ 


No one will claim that the opinion in 25 Neb. was ren- 
dered on an appeal, in habeas corpus, quo-warranto, man- 
damus or that the state was a party, or that it related to the 
revenue. But if it was, it can be fairly said to have been 
overruled in State v. Bartley, 41 Neb. 277, where the court 
held that such investment would amount to a transfer of the 
permanent school tund to the general fund and was in viola- 
tion of section 9 of article 8. 


But let us see what isa warrant. It is simply the evi- 
dence of the indebtedness of the state to the individual. The 
use of the phrase ‘‘state securities’? must mean something 
more than merely the guarantee of the state by the process of 
taxation, for by the previous part of the section it is bound in 
any event to make good all losses; and this would, in case of 
loss have to be made good by taxation, and the purpose of 
this phrase was to prevent the investment in such a way as 
might lead to loss and necessitate taxation to supply the loss. 
We must therefore ascertain the real intent in the use of this 
phrase. 


Worcester defines ‘‘security’’, to be ‘‘anything given 
as a pledge as for the payment of a debt, or the performance of 
a contract.’? He defines ‘‘secure’’, ‘‘to make certain, to put 
beyond hazard.”’ 


Anderson’s Dictionary of the law, defines ‘‘secure’’, ‘To 
make safe, or certain, to protect, to save.’’ And ‘‘security’’, 
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‘An instrument which guarantees the certainty of some 
specific thing; a security.’’ M 


The same author says: ‘‘A tax is not a debt, that is an 
obligation for the payment of money founded upon contract. 
A tax is an impost levied for the support of the government, 
or for some special purpose authorized by it.”’ 


We conclude that the word ‘‘securities’? as used in this 
section of the constitution means some obligation which the 
state has in some specific form contracted to pay, and that a 
warrant drawn by the auditor of public accounts on the gen- 
eral fund is such state security as was contemplated by this 
provision of the constitution. Had it been the intention to 
invest this fund in such warrants, it seems to me, that the 
framers of the constitution would have used the word ‘‘war- 
tants’’ and not ‘‘securities.’’ 


I am further pursuaded that I am correct in my conclu- 
sion from the decision of the court in State v. Bartley 41 
Neb., 298 and State v. Bartley 39 Neb., 353. 


The legislature must also have regarded this section 9, of 
article 8, of the constitution as precluding the investments as 
indicated by these resolutions, or it would not have passed a 
resolution to amend the constitution and providing for the 
submitting of such amendments to section 9, of article 8, so as 
to make it read in relation to the investment ofthe permanent 
school fund in registered warrants as follows: ‘‘And pro- 
vided further, that when any warrant upon the state treasurer 
regularly issued in pursuance of an appropriation by the legis- 
lature and secured by the levy of a tax for its payment, shall 
be presented to the state treasurer for payment, and there 
shall not be any money in the proper fund to pay such war- 
tant, the board created by section 1, of this article may direct 
the state treasurer to pay the amount due on such warrant 
from moneys in his hands belonging to the permanent school 
fund of the state, and he shall hold said warrant as an invest- 
ment of said permanent school fund.”’ 


This being the interpretation given both by the court and 
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the legislature, I conclude that this board is not authorized 
to invest the permanent school fund as indicated by these 
resolutions. Respectfully yours, 

A. S. CHURCHILL, 


Altorney General. 


OFFICE OF ATTORNEY GENERAL, 
LINCOLN, NEB., May 4, 1896. 
Hon. Eugene Moore, Auditor Public Accounts, Lincoln Nebraska. 

DEAR SrrR: I have the honor to reply to yourcommuni- 
cation of the 6th inst., in which you submit ‘‘Rules and By- 
Laws of Incorporation of the Trans-Mississippi Mutual Fire 
Association’’ and ask that I answer the same at my earliest 
convenience, giving my opinion as to the validity of the fore- 
going association. 

It is provided by Section 1, chapter 43 of the statutes of 
1895, that: ‘‘When any number of persons associate them- 
selves together for the purpose of forming an insurance 
company, for any other purpose than life insurance * * * 
they shall publish a notice of such intention once in each 
week for four weeks, in some public newspaper in the county 
in which such insurance company is proposed to be located, 
and they shall also make a certificate under their hands speci- 
fying the name assumed by such company and by which it 
shall be known, the object far which said company shall be 
formed, the amount of its capital stock, and the place where 
the principal officers of said company shall be located, which 
certificate shall be acknowledged before and certified by some 
notary public, or clerk of court of record, and forwarded to 
the auditor of state, who shall submit the same to the attor- 
ney-general of the state to be in accordance with the provi- 
sions of this act, and not in conflict with the constitution of 
and laws of the United States and this state, he shall make 
certificate of the facts and return it to the auditor of state 
who shall reject the name or title applied for by any com- 
pany when he shall deem the same too similiar to any one al- 
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ready appropriated by any other company, or likely to mis- 
lead the public.’’ 


This section is general and applies alike to all insurance 
companies in its general features. Of course the phrase ‘‘the 
amount of its capital stock’? would not apply to mutual in- 
surance company. 


The next section provides how the articles shall be re- 
corded and by section 3, after providing for stock companies, 
it is provided: ‘‘Nor shall any company upon the plan of 
Mutual Insurance commence business in this state until agree- 
ments have been entered into for insurance with at least two 
hundred applicants, the premiums upon which shall not 
amount to less than twenty-five thousand dollars, of which at 
least five thousand dollars shall have been paid in actual cash, 
and for the remainder of which, notes of solvent parties 
founded upon actual and bona fide applications for insurance 
shall have been received; no one of the notes received as afore- 
said shall amount to more than five hundred dollars, and no 
two thereof shall be given for the same risk, made or by the 
same person or firm, except where the whole amount of such 
notes does not exceed the sum of five hundred dollars; nor 
shall any note be regarded or represented as capital stock, un- 
less a policy be issued upon the same within thirty days after 
the organization of the company taking the same upon a risk 
which shall be for no shorter period than twelve months; each 
of said notes shall be payable, in whole or in part, at any time 
when the directors shall deem the same requisite for the pay- 
ment of losses by fire or inland navigation, and such incidental 
expenses as may be necessary for transacting the business of 
said company; and no notes shall be accepted as a part of such 
capital stock, unless the same shall be accompanied by a 
certificate of a justice of the peace, notary public or clerk of 
the district court of the county in which the person executing 
such note shall reside, that the person making the same is, in 
his opionion, pecuniarily good and responsible for the same, 
in property not exempt from execution from the laws of this 
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state; and no such note shall be surrendered while the policy 
for which it was given continues in force.’’ 


A comparison of the language of this section with the 
fourth subdivision of the by-laws submitted, will show that 
this subdivision should be changed so as to conform to this 
section. At least five thousand dollars, or twenty per cent of 
the premiums must be paid in cash and the balance taken in 
notes, which cannot exceed five hundred dollars each. ‘The 
plan proposed is: ‘’The premiums to be charged on said in- 
surance shall amount to at least twenty-five thousand dollars 
in notes, signed by said applicants, said notes to be approved 
by the auditor of state, and no note from any one applicant 
shall amount to more than five hundred dollars, and on said 
notes there shall be paid in cash at least twenty per cent of 
the face value of said note, or notes. The cash payments to 
be make before the association is declared organized.”’ 


You will see by comparing this paragraph with the sec- 
tion above quoted, that the premiums upon insurance should 
be at least twenty-five thousand dollars, of which five thous- 
and dollars should be in cash, the balance in notes, and in- 
stead of being approved by the auditor of state, they must be 
certified by a justice of the peace, notary public, or clerk of 
the district court of the county in which the person execut- 
ing the note resides, and your control over such companies 
would be governed by sections 21 and 24 of the act, and the 
company would be required to publish notice as provided in 
section 1, before they could commence taking certificates as 
provided in section 4 of the act, and would have to have 
agreements by at least two hundred persons, the premiums 
amounting to at least twenty-five thousand dollars, five thous- 
and of which must be paid in cash. 


I have carefully examined the subsequent legislation and 
I find that in 1885 the legislature passed an act to provide for 
cancelling insurance policies, which is section 42, chapter 43, 
of the present statute, but did not refer to any provisions of 
the former statute, which was a separate act in itself, and 
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that in 1889 an act was passed to amend section 40, chapter 
43, but does not touch the sections above referred to, the 
principal changes in this act being in section 40 which per- 
mitted them to charge two dollars a day and added all in said 
section after the words ‘‘Provided further.’’ In 1891 the leg- 
islature passed an act entitled: ‘‘An act to authorize the or- 
ganization of mutual insurance companies.’’ 

Section 1 of this act reads: ‘‘That any number of per- 
sons, not less than twenty residing in this state, who collec- 
tively shall own property of not less than twenty thousand 
dollars in value, which they desire to have insured, may form 
an incorporated company for the purpose af Mutual Insurance 
against loss by fire, lightning or tornado.’’ ‘This section 
standing alone might be said to be in conflict with section 3, 
of the act of 1873, but by a more careful examination I am 
inclined to think that it is not for section 3, of chapter 45, 
permits insurance upon all kinds of property wherever situ- 
ated, including inland navigation, and for any purpose other 
than life insurance, while the act of 1891 confines the com- 
pany to insurance against loss by fire, lightning or tornado, 
and section 2, of the act seems to confine the corporation to 
such locality as shall be specified in the charter, and the 
articles are required to be filed with the clerk of the county 
where the office of the company is located, and by section 8, 
they are confined to insuring detached farm dwellings, barns, 
(except livery, boarding and hotel barns) and other farm 
dwellings and such property as may properly be contained 
therein, and also upon horses, mules, cattle, sheep and hogs, 
against damage by fire, lightning or tornado for any length 
of time.’’ 

This act does not refer to any previous act of the legisla- 
ture and purports to be an independent and complete act in 
itself for the organization of local mutual insurance companies 
among farmers; offarm property exclusively, so that I am of the 
opinion that neither of these subsequent acts can be construed 
as repealing or amending sections I, 2, 3, 4, 5, 21 and 24 of 
chapter 43, or in fact any section of chapter 43, except sec- 
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tion 40. You will also notice that section 3 of chapter 43, 
where notes are taken, provides: ‘‘Nor shall any note be re- 
garded or represented as capital stock, unless a policy be 
issued upon the same within thirty days after the organization 
of the company taking the same, upon a risk which shall be 
for no shorter period than twelve months.’’ 


The proposed Rules and By-Laws ot the Trans-Missis- 
sippi Mutual Fire Association should be amended so as to 
cover this proposition also. When the changes herein sug- 
gested are made and the articles are prepared in conformity 
herewith and duly certified as required, and notice given as re- 
quired by section 2, then I am of the opinion they would be 
authorized to make agreements, and when two hundred ap- 
plicants had entered into agreement for insurance and had 
paid in five thousand dollars in cash and given notes to the 
amount of twenty thousand dollars, duly certified to as re- 
quired by the latter part of section 3, founded upon actual and 
bona fide applications for insurance, then you would be 
authorized to issue them their certificate under the statute. 

Yours very truly, 


A. S. CHURCHILL, 
Attorney General. 


OFFICE OF ATTORNEY GENERAL, 
LINCOLN, NEB., May 4, 1896. 

Hon. H. E. Goodall, Grant, Nebraska. 

DEAR SiR: We beg to acknowledge the receipt of your 
favor of the 2ndinst., submitting the following proposition: 

“In July A. D. 1891, B buys of A. T. & Co., a threshing 
machine and steam power engine, giving his notes for the 
purchase price of the same secured by chattel mortgage upon 
the property purchased. Some of the notes have been paid 
and some are still unpaid. County attorney a few days ago 
issued distress warrants against B for the delinquent taxes for 
the year 1892, ’93, 94 and’95. The sheriff thereupon levied 
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upon the above described machine and engine and has given 
the public notice that he will sell the same on the ninth of 
this month to satisfy the above taxes.”’ 


Query: Is the lien of the mortgage superior to the lien 
created by the distress warrant? 

In Reynolds v. Fisher 43 Neb. 172 and in Farmers’ Loan 
and Trust Co. v. Meninger decided April 10, 1896, (which 
has not yet been printed) the supreme court of this state held 
that where a mortgage was executed and filed subsequent to 
the delivery of the tax list to the county treasurer, that the 
lien under the distress warrant was superior to the lien of the 
mortgage. We think the converse of the rule would also be 
true, that where the mortgage was placed on record before the 
tax list was given to the treasurer that the lien of the 
mortgage would be superior to the tax lien. 

Cooley on Taxation, 2 ed. 440, thus announce the rule: 
‘*Property siezed for taxes will be taxen subject to any prior 
lien existing in favor of individuals; and it therefore becomes 
important to know at what time liens for taxes will attach. 
And this will depend on whether the statute directly or by 
implication prescribes a rule for the case. If it does not the 
lien will attach from the time the goods are distrained, not 
from the time of assessment, or even of the delivery of the tax 
warrant to the officer.’’ 

Our supreme court in the case herein before referred to 
have decided that the time at which the lien attaches, is the 
date upon which the assessment roll is delivered to the 
treasurer. Yours truly, 

A. S. CHURCHILL, 
Attorney General. 


OFFICE OF ATTORNEY GENERAL, 
LINCOLN, NEB., June 5, 1896. 
L. M. Pemberton, Esq., Beatrice, Nebraska. 
DEAR Six: We beg to acknowledge the receipt of your 
favor of the 29th inst., asking an opinion from this depart- 
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ment on the question, whether the provisions of chapter 38, 
session laws ot 1895, are applicable to cities of the first class. 
The title to the act is as follows: An act authorizing muni- 
cipal authorities an cities of the second class and villages, to 
enact an ordinance to impose a special license tax on insur- 
ance companies for the support and maintenance of volunteer 
fire departments.’’ In the body of section 1, of the act is 
included cities of the first class having less than twenty-five 
thousand inhabitants and also cities of. the second class 
and villages. 

Section 11, article 111, of the constitution of the state 
provides: ‘‘No bill shall contain more than one subject and 
the same shall be clearly expressed in its title.’? Under this 
constitutional provision the supreme court have repeatedly 
held that unless the subject was clearly expressed and covered 
by the title, that the provisions of the act covering the sub- 
ject outside of the title are unconstitutional. We are clearly 
of the opinion and agree with you that this act so far as it 
applies to cities of the first class would be unconstitutional. 

We remain, yours very truly, . 
A. S. CHURCHILL, 
Attorney General. 
By GrorGE A. Day, 
Deputy. 


OFFICE OF ATTORNEY GENERAL, 
LINCOLN, NEB., July 17, 1896. 
Hon. Silas A. Holcomb, Governor, Lincoln, Nebraska. 

DEAR Sir: On April 27, 1896, you subinitted to this 
department a letter concerning a certain piece of land in 
Cheyenne county, Nebraska, claimed to have escheated to the 
state, and asking whether in the opinion of this department, 
the steps taken are regular and the property therein men- 
tioned now belongs to the state, subject t» disposition and 
control under the statute of escheated estates; also enclosing 
a letter regarding a piece of land in Colfax county. 
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On the receipt of your communication this department 
made some inquiries, and as a result thereof today received 
from the clerk of the district court of Cheyenne county, a let- 
ter containing a power of attorney and the summons issued in 
the forfeiture proceedings, from which it appears in addition 
to what appears in the petition and in the decree which you 
enclosed in your communication to this department, that 
Robert F. Fawcus, by his last will, which was duly admitted 
to probate, devised the land to one John George Fawcus of 
Lincoln Inn, London, England, who on the 27th day of Sep- 
tember, 1895, executed a power of attorney to Henry Wolse- 
ley Haig of Mitchell, Scott’s Bluff county, Nebraska, 
which power of attorney provides: ‘‘That the said John 
George Fawcus, doth hereby appoint Henry Wolseley Haig 
of Mitchell, Scott’s Bluff county Nebraska, to be the 
attorney of him, the said John George Fawcus, for him 
and in his name, and on his behalf to accept service of legal 
proceedings, whether issued or commenced on behalf of the 
government of the United States, or the state of Nebraska, or 
Sor any individual or corporation, which may in any relate to 
the said lands, or any part thereof, or either to defend any 
such proceeding, or to consent to judgment thereon, or to let 
judgment go by default, or otherwise to act in relation tosuch 
proceedings as he, the said Henry Wolseley Haig shall see 
&it.’? The power af attorney also contains power and author- 
ity to sell and convey and was duly acknowledged and wit- 
nessed on the 27th day of September, 1895, in Scott’s Bluff 
county, Nebraska, and filed for record November 26, 1895, at 
z o’clock p. m. A certified copy of the power of attorney 
was filed in the forfeiture proceedings and made a part of the 
record. The summons was issued on the 9th day of January, 
1896, by the clerk, and service accepted on the 14th day 
of January, 1896, by Henry Wolseley Haig, attorney in fact 
for John George Fawcus. 

From this it will appear that the court acquired jurisdic- 
tion by personal service over the legatee under the will of 
Robert F. Fawcus, in whom the title to the land stood at the 
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date of his death. It also appears from the recitals in the 
power of attorney that both the devisor and the devisee were 
British subjects and non-residents of the state of Nebraska. 
The decree which was enclosed with your communication te 
us was not signed by the judge as appears by the decree, yet 
the clerk writes us that the judge at the close of the term. 
signed the Journal entry of the proceedings which included 
this decree. I am therefore of the opinion that the steps 
taken are regular and that the property mentioned in the 
petition now belongs to the state of Nebraska, and is subject 
to control and disposition under the statutes regarding es- 
cheated lands. 


In regard to the land in Colfax county, referred to in the 
letter of T. W. Whitman, addressed to the Hon. H. R. Cor- 
‘ett, superintendent of public instruction, will say that I have 
had this matter under consideration before as well as 160 acres 
of land in Cumming county, this state. 


It is provided by section 2545, of the Statutes of 1895, 
that: ‘‘If the intestate shall have no widow, nor kindred, his 
estate shall escheat to the people of this state.’’ 


Section 5066 provides: ‘‘Upon the failure of heirs, the 
title shall vest at once in the state without inquest or other 
proceedings in the nature of office found.’? In the case of the 
Attorney General v. Reader, 5 Neb., 203; it was held that: 
‘Upon the death of a tenant in fee without heirs, the title 
and right of possession to lands vested in the state at once by 
the operation of the laws of this state.”’ 

From these sections of the statute and the decision above 
referred to I am of the opinion that where a man dies a resi- 
dent of this state leaving no heirs, that his estate escheats at 
once to the state and no proceedings are necessary. 

It is provided by section 4932 that: ‘‘AIl property real 
or personal which may now belong to this state by escheat, or 
that may hereafter escheat to the state for want of owners 
shall be managed by the governor and the superintendent of 
public instructions and such property and the proceeds thereof 
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shall be placed in the school fund of the state.” This act was 
passed in 1869, but by an act passed in 1875, which is section 
5065, of the Statutes of 1895, it is provided that: ‘‘The state 
treasurer is hereby authorized and required to sell and dis- 
pose of at public auction, all the right, title and interest of the 
state to any land: which have escheated to the former terri- 
tory of Nebraska, or the state of Nebraska for want of heirs.’’ 


Section 5067 provides the notice to be given and section 
5068 the deed. It will be noticed that while section 4932 
gives the management of the escheated lands to the governor 
and superintendent of public instruction, it does not authorize 
them to make the sale, and from these sections I have con- 
cluded that in the case of land like that in Colfax county, re- 
ferred to in the letter to Mr. Corbett, and the piece in 
Cumming county, referred to above by me, it is the duty of 
the state treasurer to advertise such lands forsale under section 
5067, and to sell the same and to convey it pursuant to section 
5078. Believing this to be the law some months ago I placed 
in the hands of the state treasurer a description of the land in 
Colfax county and a description of the land in Cumming 
county, and called his attention also to these provisions of the 
statute and advised him of the fact that it was his duty to sell 
the land in pursuance of these provisions. Whether he has 
done so or not I am not advised. 

Land which escheats to the state by reason of the intestate 
being a non-resident alien is disposed of differently. In a case 
of that kind the land has to be appraised and the appraised 
value goes to the legatee or heir of the non-resident alien. 

I herewith enclose petition, decree and abstract together 
with appraisement and letter of Mr. Corbett. The delay in 
answering your communication has been occasioned by the de- 
lay in procuring information on these matters from the clerk 
of the district court of Cheyenne county. 

I remain, yours very truly, 
A. §. CHURCHILL, 
Attorney General. 
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OFFICE OF ATTORNEY GENERAL, 
LINCOLN, NEB., July 20, 1896. 
Hon. W. G. Sears, County Aitorney, Tekamah, Nebraska: 
DEAR Sir: Yours of the 18th inst. at hand in which 
you ask the opinion of this department upon two questions. 


First, ‘‘What is referred to by the words in section 18, 
chapter 18, article r11z of the 1895 compiled statutes: ‘‘several 
current funds.’’ 

In answer to this question will say that in the case of the 
State v. Bartley, 39 Neb. 353, the term ‘‘several current 
funds’’ as employed in the section referred to, is defined or 
construed to mean: ‘‘All moneys belonging to the state in the 
possession or under the control of the state treasurer.’’ As 
applied to the county treasurer the meaning would be the 
same if you substituted county treasurer for state treasurer. In 
the same case it is held that, in so far as that law required the 
depositing of moneys belonging to the permanent school fund 
of the state, in banks, is in contravention of section 9, article 
8 of the constitution. Again in the 41 Neb., in the case of 
the State v. Bartley, the act which required the investing of 
the school funds in registered warrants, secured by a levy of 
tax for their payment was unconstitutional, being in contra- 
vention of section 9, article 8 of the constitution. 


Construing these two decisions together, I take it that 
the term ‘‘several current funds’’ as used in the section re- 
ferred to, in so far as they relate to the county treasurer, may 
be said to be, all moneys belonging to the county in the pos- 
session or under the control of the county treasurer, not be- 
longing to the permanent educational funds of the state. 


Your second question is: ‘‘Is a county treasurer responsi- 
ble to the county, for the profits or interest sums that he 
receives, from banks and other persons, on the public money 
he has collected and which holds as such treasurer, but which 
he has loaned out to such banks, and other persons, not 
having reference to such sums as are loaned under the provi- 
sions of the section above referred to.”’ 
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I understand this question to mean: Are county treasur- 
ers liable for interest which they have received from the 
deposit of county funds other than in banks which are deposi- 
tories under the act referred to? This question you will find 
answered in the case of the county of Wayne v. Bressler, 32 
Neb., 818 where the court say: ‘‘Under section 124, of the 
criminal code, a civil action by a county, or a tax payer 
against the county treasurer for the recovery of interest on 
public money loaned, or the net proceeds of banking and real 
estate by the use of public money, would not lie prior to 
the act of 1891.”’ 


An examination of this case will show that after quoting 
section 124, of the criminal code, the court say: ‘This pro- 
vision was an ample remedy for the plaintiff. The whole of 
the interest received by the defendants, and the value of the 
property acquired by them through their embezzlements of 
the public funds as county treasurer, if susceptible of proof, 
could have been directly inquired of and the proceeds secured 
to the county under the penalties of this section of the 
criminal code.”’ 


The act of 1891 referred to is an act entitled: ‘‘An act 
to provide for the depositing state and county funds in banks’’ 
being article 1, chapter 18, referred to you by you in your 
letter. In the case of the County of Wayne v. Bressler, after 
teferring to the act of 1891, the court say: ‘'This statute has 
no bearing upon the present inquiry.” 

The inquiry there was as to the liability of the county 
treasurer for interest, etc. Now if the state treasurer was not 
liable prior to the adoption of this act, and this statute has no 
bearing upon the question other than the liability of the state 
treasurer for interest upon moneys deposited in banks made 
state depositories, then it would seem that the liability of the 
county treasurer must be only for interest which was thus ac- 
cumulated, or for a liability created under section 124, of the 
criminal code, which makes the state treasurer liable to a fine 
for whatever the amount of money embezzled. The court say 
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in closing the above case say: ‘‘And however much we may 
respect the maxims of counsel, that pnblic office is a public 
trust, and that county treasurers are to account for the net 
proceeds of the gains and profits of the public money, we have 
no doubt that the present action is erroneous. * * *” 
These decisions would seem to settle the question you have 
asked, so far as this state is concerned, however much we may 
differ with the opinion of the court. 
Yours very truly, 
A. S. CHURCHILL, 


Attorney General. 


OFFICE OF ATTORNEY GENERAL, 
LINCOLN, NEB., July 23, 18096. 

R. H. Townley, Clerk Banking Board, Lincoln, Neb. 

DEAR Sir: In answer to a letter of A. M. Johnson and 
P. A. Harris concerning the Curtis Building and Loan Asso- 
ciation, which was submitted to me for an opinion from this 
department, would say that under section 1849 of the statutes 
of 1895, each stockholder in an association like the one in 
question, is limited to ten shares of two hundred dollars each. 
It does not appear from the letter of Mr. Johnson or the letter 
of Mr. Harris as to the number of shares held by the party 
teferred to, but in no event could he acquire more than ten 
shares of two hundred dollars each, the amount fixed per 
share in the articles of incorporation. Under section 1854 of 
the statute no shareholder is entited to withdraw, whose stock 
is pledged for a security of a loan either from the association 
or another party. ‘The same section provides that the consti- 
tution shall also provide that if any member has become de- 
linquent in his payments on any shares to an amount equal to 
the payments due thereon x t * such shares 
shall be cancelled and he shall, as to such shares cease to bea 
member, and shall become debtor or creditor of such associa- 
tion as the case may be. 


AG Il 


146 REPORT OF THE ATTORNEY GENERAL. 


The same section also provides that an equitable provi- 
sion for crediting such member with the same amount as if he 
had voluntarily withdrawn from the association, and ifanysum 
be due him after deducting fines and losses, if any, to date of 
cancellation, it shall, if he be a borrower, be credited on his 
loan, and if he be not a borrower it shall be held subject to 
his order. Under this provision of the statute they could 
cancel the shares of the party referred to, and give him credit 
on the loan for the amount, if any then is due, after deduct- 
ing fines, etc, the balance owing to the association would be 
secured by the mortgage which the association holds. 


It is provided however by the forepart of the section as 
follows: ‘‘Such constitutions shall contain equitable pro- 
visions permitting any shareholder, wishing to do so, to with- 
draw from the association in the manner as follows: After 
three months from date of issue of the certificate of shares a 
shareholder or the legal representative of a deceased share- 
holder, wishing to withdraw from the said corporation shall 
have the power to do so by giving thirty days notice of such 
intention to withdraw, such notice being given in writing 
at the regular meeting of the board of directors.’? Un- 
der this:provision of the statute in order to entitle a 
shareholder to withdraw he would have to be a sharenolder 
for at least three months. Second—Would have to give thirty 
days notice of his intention to withdraw, and, Third—Such 
notice would have to be given in writing at regular meeting 
of the board of directors, so that at least thirty days would 
have to elapse after giving the notice before the party giving 
such notice would be entitled to withdraw. 


The section then provides: ‘‘At the first regular meet- 
ing after expiration of the regular thirty days’ notice, orat any 
time thereafter, the member so withdrawing 5 * <4 
shall be entitled to receive on demand the amount paid in by 
him or her, less the admission fee and expense charges, and 
such rate of interest as the by-laws may determine, less all 
fines and other charges.’’ Under this provision such member 
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could demand at such regular meeting or thereafter, the 
amount that was due him on such share after deducting the 
amount chargeable against him. Then, and only then, under 
the foregoing provision would the amount due the withdraw- 
ing member becomes due and payable. Such sum in my 
opinion would be at such time a legal offset against any sum 
of money which such shareholder might owe the association. 
It will be further noticed However that the statute provides 
that the articles of incorporation shall contain equitable pro- 
vision, permitting any shareholder wishing to do so, to with- 
draw. Equality is said to be equity, and if there was not 
sufficient funds in the hands of the association to pay in full 
all shareholders who had given the requisite notice of the in- 
tention to withdraw, then I am of the opinion that such sum 
would have to be paid in proportion tothe amount of cash on 
hand at the time of the expiration of the thirty days notice. 

There is in the same section this further provision: ‘‘At 
no time, however, shall more than one-half of the unloaned 
funds in the treasury of the corporation be applicable to the 
demand of the withdrawing shareholder, without the consent 
of the board of directors.’’ In making this distribution 
among the withdrawing shareholders, such as had given the 
requisite notice, they would be limited to one-half of the un- 
loaded funds unless the board of directors, by resolution, 
should direct a larger sum to be applied to the payments of 
the amounts due such members as had withdrawn and it would 
be such sum as would thus be allotted, which would be ap- 
plicable to the discharge of the indebtedness owing to the 
corporation, by the party referred to in the letter of Mr. 
Johnson, Ifthis would be sufficient to cancel his indebtedness 
then of course the association could surrender his evidence of 
debt and dismiss the suit, but if the funds on hand, after the 
resolution of the board of directors, if they saw fit to make 
one, were insufficient when appropriated to all withdrawing 
members as indicated above, to discharge the entire indebted- 
ness of the party referred to, the corporation would have to 
hold the indebtedness until they had collected a sum sufficient 
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which would then be applied in the payment of the shares 
withdrawn, equal to the amount of indebtedness owing to the 
company. 


Under the law I see no other way which authorizes the 
appropriation of these shares which this party has purchased 
in from non-borrowing members, to be applied in the dis- 
charge of the indebtedness which he owes this association. 
Believing as I do that the foregoing is the true and only con- 
struction that can be placed upon the statute, I think it will 
be sufficient to answer all of the questions asked of you in the 
two letters referred to herein. 


Yours very truly, 


A. S. CHURCHILL, 
Attorney General. 


OFFICE OF ATTORNEY GENERAL, 
LINCOLN, NEB., August 19, 1896. 
Hon. Leroy Martin, Sidney, Nebraska. 

DEAR Sir: Yours of the roth just at hand. In reply 
will say that you are entirely right in your construction of the 
case of Wessell v. Weir. The limitation upon the county 
board is as to actions over which the board has jurisdiction, 
but the fees of township assessors, juror’s fees, witness fees 
and election boards are liabilities created by law, and over 
which the county commissioners have no control, other than 
to allow the same and issue warrants theretore except in cer- 
tain criminal cases on preliminary examination before mag- 
istrates. 

In answer to the question, ‘‘Can the levy for the payment 
of these warrants be made in addition to the regular fifteen 
mills levy, or is to be included in it???’ I answer that the 
constitution limits the power of the county board to fifteen 
mills, except that a higher levy may be made where the same 
is directed by a vote of the county and not otherwise, so that 
they would have to be paid out of the fifteen mills levy, un- 
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less the proposition was submitted to a vote of the county and 
carried at such an election. 
Yours very truly, 
A. S. CHURCHILL, 


Attorney General. 


OFFICE OF ATTORNEY GENERAL, 
LINCOLN, NEB., August 19, 1896. 
Hon. C. F. Neavis, Falls City, Nebraska: 

DeEAR Six: Yours of the rath inst. at hand. In reply 
will say, section 2296 of the statutes of 1895, says: ‘The 
county treasurer of each and every county in the state of Ne- 
braska, shall deposit and at all times keep in deposit for safe 


keeping ms i “ the amounts of money in his 
hands belonging to the several current funds of the county 
treasury.’’ This language confines the deposit to funds 


belonging to the county treasury. 


In the case of the State v. Bartley, 39 Neb., 355 on page 
368, the court say: ‘tAll will agree, we think, that the 
phrase ‘‘curreut funds’’ was not employed by the legislature 
in enacting the statute under consideration in the same sense 
in which that term is used in commercial dealings. The 
term ‘‘current funds’’ like many other words in our language 
is susceptible of more than one meaning. Where a word is 
employed in a contract, or statute which has different mean- 
ings, the sense in which it is used is to be gathered from the 
coutext. = ‘i * In other words a statute must 
receive such construction as will make all its parts harmonize 
with each other and render them consistent with its general 
scope and object. If we apply the foregoing rule in the in- 
terpretation of the law under consideration, it is not a diffi- 
cult task to ascertain the legislature’s intent. i! bs 2 
It is obvious therefore that the words ‘‘several current funds’’ 
were employed by the legislature with reference to the various 
designations or divisions of the public moneys of the state * 

* This language was without doubt intended to ap- 
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ply to more than one fund. This is manifest by the use 
of the plural of the word ‘‘fund’’ and by the employment of 
the adjective ‘‘several.’’? It certainly could not have been the 
intention of the law-makers that the moneys belonging to one 
fund alone should be kept on deposit with some designated 
depository. If they did, they were unfortunate in the use of 
the language. 

Then again on page 361, they say: In the language of 
counsel for relator, ‘‘For the purpose of the business of a great 
state all funds are current funds so long as they remain on 
hand, or not invested.’? From the foregoing definition it is 
apparent that all funds in the county treasury are current 
funds within the meaning of the statute, but in this case the 
court held that the depository law in so far as it authorized the 
placing of the permanent school fund in a depository, was a 
loan aud therefore in conflict with section 9, article 8, of the 
constitution, and for that reason the permanent school fund 
could not be deposited in state depository banks, and it is for 
this reason that in my former letter, I excluded the permanent 
school fund from current funds. The statute does not how- 
ever authorize either the county treasurer or the county 
commissioners to deposit state money in a bank. It is only 
the several current funds of the county treasury, and as the 
permanent school fund is not a county fund, this statute would 
require of the county treasurer the depositing of all funds 
which properly belonged to the county. 

Yours very truly, 
A. S. CHURCHILL, 


Alturney General. 


OFFICE OF ATTORNEY GENERAL, 
‘Lincony, NeEs., November 9, 1896. 
Hon. Silas A. Holcomb, Governor, Lincoln, ebraska. 
DeaR SiR: Your communication of the 3rd inst., asking 
an opinion of this department as to whether or not the decision 
in the State v. Morgan in any way effects the salaries of these 
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officials (court reporters) and if so in what respect? In reply 
thereto I have the honor to say that in 1875, the legislature 
passed an act.providing for shorthand reporters for the district 
courts. In 1877, an act amendatory of that act was passed 
and repealing the act of 1875. The act of 1877 provides: 
“Section 6, the said stenographic reporter shall receive for his 
services, a salary of one thousand dollars per annum which 
shall be paid quarterly upon the certificate of the district 
judge to the auditor, who shall draw his warrant on the treas- 
urer of the state for the amount so certified by the district 
judge. In 1879 the legislature undertook to amend this sec- 
tion by adopting the following: Section 46,‘‘The said reporter 
shall take the oath required to be taken by judicial officers, 
shall hold his office during the pleasure of the district judge, 
and receive an annual salary of $1,500 to be paid by the state 
as the salary of other officers is paid.’’ 

In the case of Morgan v. State, 67 N. W. 780, the su- 
preme court held this latter act of 1879 to be unconstitutional. 
The act of 1877 appears to be, so far as I have been able to 
discover, in requisite form to amendment and repeal the act 
of 1895, so that Iam of the opinion that the act of 1877 is 
still in force. 

Yours very truly, 


A. S. CHURCHILL, 
Attorney General. 


OFFICE OF ATTORNEY GENERAL, 
LINCOLN, NEB., November 9, 1896. 
J. W. Brown, County Attorney, Schuyler, Nebraska: 

DEAR Sir: In reply to your favor of recent date will 
say that section 2545 of the statutes of 1895, provides: ‘‘Ifthe 
intestate shall have no widow, nor kindred, his estate shall 
escheat to the people of this state.’? By section 5066 of the 
statutes of 1895 it is provided: ‘‘Upon the failure of heirs the 
title shall vest at once in the state without an inquest orother 
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proceeding in the nature of office found.’’ The supreme 
court in Roberts v. Reeder 5 Neb., 203, held under the last 
section that the title and right of possession poth’vested in the 
state at once. From this it is clear that the property spoken 
of by you is already vested absolutely in the state. 

Section 5065 of the statutes of 1895 makes it the duty of 
the state treasurer to advertise and sell all right, title and in- 
terest which the state has in escheated lands. The constitu- 
tion of the state provides that escheated estates shall belong 
to the school fund and section 4932, of the statute provides 
that all property, real and personal, which may now belong to 
the state for want of owners, shall be managed by the gover- 
nor and the superintendent of public instruction, and such 
property and the proceeds thereof shall be placed in the school 
fund of the state. Thus you will see that this department has 
nothing whatever to do with such matters. I have called the 
attention of the state treasurer to the section referred to, and 
gave him the former letter which I received from you in rela- 
tion to this same land, and also to the piece in Cumming 
county. Since that time I have furnished an opinion to the 
Governor, calling his attention to the section last referred to, 
and also to the land referred to by you in your letter, and to 
the land in Cumming county, as well as the piece in another 
part of the state. 

Certainly a foreclosure proceeding without making the 
state a party would be absolutely void. It is not necessary for 
me to now determine whether the state can be sued in that kind of 
an action or not,asI have no authority to appear in the case myself 
noservice having been made on the proper officers to bring the 
state into court, nor have I any authority to authorize you to 
appear. For my views upon this question I reter you to my 
letter addressed to of date July 19, 1895. 

Art Yours truly, 


A. S. CHURCHILL, 


Attorney General. 
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OFFICE OF ATTORNEY GENERAL, 
LINCOLN, NEB., November 9, 1896. 
Hon. Eugene Moore, Auditor Public Accounts, Lincoln, Nebraska. 

DEAR Sir: I have the honor to ackowledge the receipt 
of your communication of the 9th inst., asking the opinion of 
this department as to the validity of the Falls City electric 
light bonds. ‘The proposition submitted by the resolution 
was: ‘‘For the voting of bonds to put in a new system of 
electric light machinery.’? The proposition submitted: 
“Shall the mayor and council of Falls City, Nebraska, be 
authorized to issue bonds of said city to the amount of $3,000 
or so much thereof as may be necessary * * = tox 
the purpose of raising a sum sufficient to purchase new ma- 
chinery for the electric light system in said city and for the 
levying of an annual tax.’’ It will thus be noticed that the 
language in the resolution as well as in the proposition sub- 
mitted necessarily implies the existence of an electric light 
system in Falls City. 


Section 1489 of the statutes of 1895 provides: ‘‘Any city 
of the second class in this state shall have the power and is 
hereby authorized to establish and maintain a system of elec- 
tric lights for such city, and the city council shall have the 
power to levy a tax, not exceeding five mills on the dollar, in 
any one year, for the purpose of establishing, extending and 
maintaining such system of electric lights.’’ 


This section authorizes the leving of a tax not exceeding 
five mills, for either of two purposes. First, establishing. 
Second, for extending and maintaining. That is a imitation 
upon the power of taxation for these two purposes. 


The next section provides: ‘‘Where the amount of money 
which would be raised by the levy provided for in section 1 of 
this act would be insufficient to establish a system of electric 
lights as contemplated herein, in any city in this state, such 
city may issue its bonds bearing not to exceed seven 
per cent interest * . > for the purpose of raising 
a sum sufficient to establish such electric light system.’’ The 
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authority vested by this last section in said council is only in 
cases where the five mills provided for in section 1489 is in- 
sufficient to establish, that bonds may be issued. The lan- 
guage used excludes the idea of issuing bonds either for the 
purpose of extending or maintaining electric lights, and this 
is more clearly seen by reference to the latter part of section 
1490 where it provides: ‘‘When any city has established a 
system of electric lights as herein contemplated, the city 
council shall have power to levy an annual tax of not to ex- 
ceed two mills on the dollar of the assessed valuation of the 
city, for the purpose of maintaining, operating and extending 
the same.’’ There is in the language of these two sections a 
little inconsistency, for by the first section five mills may be 
levied for extending and maintaining, whilst under the latter 
part of the second section, it is limited to two mills, but a fair 
construction of the two sections taken together is, that the 
five mills on the dollar may be levied for the purpose of es- 
tablishing a system of electric lights, and where such five 
mills is insufficient, then and in that event, the council may 
issue bonds to aid in establishing such system and levy a tax of 
not to exceed two mills on the dollar for the purpose of ex- 
tending or maintaining such electric light system. Now the 
buying of a new system of machinery is by no means the es- 
tablishment of a new system of electric lights. It may be the 
improvement of a system already established, or it may bethe 
extending of a system, or if the old machinery was worn out, 
a new system of machinery might be put in for the purpose of 
maintaining. J am therefore of the opinion that no bonds 
can be issued for buying of machinery to be put into a system 
of electric lights already established. 
Yours very truly, 
A. S. CHURCHILL, 
Attorney General. 
I herewith return papers relating to history of said bonds. 
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OFFICE OF ATTORNEY GENERAL, 
LINCOLN, NEB., 


The Hon. State Bunking Board. 


In regard to the motion of William Henke, filed Decem- 
ber 10, 1894, asking that he be declared a preferred creditor, 
and the petition of Josiah W. Brown, receiver, asking an 
order of instruction in reference to collection forwarded by the 
Omaha National bank for collection to the Bank of Amherst, 
and collected by it August 30, 1894, are as I understand it 
one and the same. In reference to the same I beg leave to re- 
port: That under the facts disclosed in the motion and 
petition that in my opinion of the law applicable thereto, the 
motion and petition ought to be denied for the following rea- 
sons: It appears that the Omaha National bank sent a draft 
drawn by William Henke upon William Schrweid at what 
time is not shown, for $551.00. How the Omaha National 
bank became possessed of the draft does not appear, whether by 
purchase or by depusit, or as agent to collect. It does appear 
that a collection for that sum was sent by the Omaha National 
bank to the Bank of Amherst at some time and was paid to 
the Bank of Amherst, August 30, 1894. The bank was 
closed on that day and $400.10 came into the hands of the re- 
ceiver. Of this sum $20.00 was a special deposit belonging to 
T. J. Quail, and $40.00 a special deposit belonging to C. Ayers. 
So that aside from the two special deposits, the receiver only 
received $340.10. It does not appear how much besides the 
$551.00 was received on the 30th of August; how much was 
the cash on hand the day before, or how much was paid out 
the day it closed. So that it is impossible to say that any of 
this collection ever came into the hands of the receiver. For 
aught appears, the president, who absconded, may have taken 
all the collections with iim. Neither does it appear that any 
instructions were given to the Bank of Amherst in reference 
to this collection by the Omaha National bank. It will be 
presumed in the absence of any showing that the collection 
was to be made in the usual course of business among banks. 
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It is a well known custom in this country among all banks, 
where no specific instructions are given, for the collecting 
bank to receive the money and place it to the credit of the 
sending bank, and remit by draft or certified check, which is 
charged to the sending bank. ‘[‘his custom is so general as to 
become part of the law of banking; and is known to all men 
who do banking business in this country. This makes or 
constitutes the relation of debtor and creditor between the 
bank forwarding the collection and the collecting bank, just 
the same as the depositors and the bank become debtor 
and creditor. 


Mr. Boone in his work on banking, section 208, says: 
‘So it has been held that where the holder of commercial 
paper at a distant place deposits it with a local bank for col- 
lection, he thereby assents to the course of business of banks 
to collect through correspondents. So, generally, the system 
by which nearly all banks in this country transact monetary 
affairs by the use of checks, drafts, and certificates of deposit, 
must be presumed to be well known and understood; aud no 
business mau, much less a company whose sole occupation is 
loaning money, should be allowed to profit by pleading ignor- 
ance thereof; but the usage requires an acquiescence and 
notoriety from which an inference may be drawn that it is 
known to the public, and especially to those who deal 
with the bank.’’ 


The same author in section 244, says: ‘‘It isa well set- 
tled rule that when a usage in a particular trade or business is 
known, uniform, reasonable, and not contrary to law or 
opposed to public policy, evidence of such usage may be con- 
sidered in ascertaining the otherwise uncertain meaning of a 
contract, unless the proof of such usage contradicts the ex- 
press branch, or kind of business certain usages exist which 
are well known to those connected with it, those who make 
contracts in relation to such transactions are always presumed 
to have made the contracts in reference to such usages, and 
these are deemed to form a part of the contract, as much as 
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though actually incorporated into it, or expressly referred to; 
and it is well settled that this principle is applicable to the 
transactions between banks and those in the habit of doing 
business with or at such banks.’’ 

Again in the same section he says: ‘‘The usage must be 
sufficiently notorious to warrant the legal presumption that 
the parties contracted with reference thereto.”’ 

In section 245 the same anthor says: ‘‘The courts will 
take judicial cognizance of some commercial customs, and 
others have to be proved as matter of fact. Ifa custon is so 
universal and of such antiquity that all men must be presumed 
to know it, the courts will not pretend to be more ignorant 
than the rest of mankind, but will recognize and act upon it. 
Such, for instance, is the custom or usage of bankers to allow 
their depositors to withdraw their funds in parcels. So the 
courts have taken notice of ‘‘banking hours,’’ My 2 
so, the courts take judicial notice of the custom of banks in 
this country to transact monetary affairs by the use of checks, 
drafts and certificates of deposit.”’ 

In the case of the First National Bank of Alexandria 
against Payne & Co.’s Assignees, 35 Va. 890, on page 895 
the court say: ‘‘Banking hours are so far recognized by the 
courts that any trausaction in the ordinary course of banking 
business, which is to be had with the bank on any day, must 
be had within banking hoursuponthat day. Thefirmof Payne 
& Co., then, did not exist on the 9th day of January; it was 
dissolved before banking hours.’’ 

Thus showing that the court will take judicial notice of 
the bank’s hours of doing business. 

In the case of British and American Mortgage Company 
v. Tibbits, 63 Ia., the second subdivision of the syllabus reads 
as follows: 

‘*The system by which nearly all banks in this country 
transact monetary affairs by the use of checks, drafts, and cer- 
tificates of deposit must be presumed to be known by men of 
business, and especially by a company whose sole occupation 
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is loaning money; and the courts take judicial notice of such 
customs, and they will not permit one who must be presumed 
to be familiar with them to profit by pleading ignorant 
thereof.’’ 

This case arose out of the defendant attempting to set up 
certificates of deposits which he held, given by the Monroe 
county bank, to which bank the mortgage was sent for collec- 
tion, he having turned the certificates of deposit over to the 
cashier of the bank in payment of the mortgage, the bank 
having become insolvent. The court held that he was en- 
titled to such off-set and in determining that question deter- 
mined that they should take judicial notice of the custom as 
cited above. See also Guelich v. National State Bank of 
Burlington, 56 Ia. 434. 

In the case of Freeman’s National Bank v. National 
Works, Tube 151 Mass., 413, on page 418 the court say: 

‘It has so long been held by the courts that an endorse- 
ment of this kind is restrictive, protecting the rights of the 
owner, that officers of banks must be presumed to have well 
understood the law, and when they have honored overdrafts 
drawn by other bauks which had sent other drafts for collec- 
tion must have doneit trusting in part to the financial soundness 
of their correspondent, and in part to the probability that the 
drafts would be paid, and not to a supposed legal right to con- 
trol the drafts against the owner.’’ Citing cases. 

‘One who collects commercial paper through the agency 
of banks must be held impliedly to contract that the business 
may be done according to their well known usages, so far as to 
permit the money collected to be mingled with the funds of 
the collecting bank.’’ Citing Dorchester & Milton Bank v. 
New England Bank, 1 Cush. 177. 


‘‘When a payment is made to his agent and the money is 
put with the money of the collecting bank, he has aright to 
receive a corresponding sum, but he loses his right to the 
specific fund. In the absence of directions to the contrary, 
the collecting bank may pay it to the bank to which it should 
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tegularly be remitted by setting it off against a debt due from 
the bank and giving credit for it in the account.” 


We conclude then that when the Omaha National bank 
sent the collection, it did it with a knowledge of this univeral 
custom and assented to it. And when the Bank of Amherst 
received the money upon the collection they hada right to place 
it in the general deposits to the credit of the Omaha National 
bank, and the relation of debtor and creditor took place, and 
the failure to remit does not change the relation; and courts 
can take judicial notice of such custom among banks. See 
also Bank of Washington v. Triplett, 1 Peters 25. 


Again, in regard to the right of the bank to claim a 
priority on the money in the hands of the receiver. Before 
the Omaha National bank could claim the money they would 
have to show that the specific money received by the Bank of 
Amherst went into the hands of the receiver. See Story’s 
Equity Jurisprudence, Vol. 2, 13th edition, section 1258, 
which reads as follows: Upon similar principals, wherever 
the property of a party has been wrongfully misapplied, or a 
trust fund has been wrongfully converted into another species 
of property, if its identity can be traced, it wilt be held in its 
new form liable to the rights of the original owner or cestui 
que trust. The general proposition which is maintained both 
at law and in equity upon this subject is, that if any property 
in its original state and form is covered with a trust in favor 
of the principal, no change of that state and form can divest 
it of such trust or give the agent or trustee converting it or 
those who represent him in right (not being bona fide pur- 
chasers for a valuable consideration without notice) any more 
valid claim in respect to it than they respectively had before 
such change. An abuse of trust can confer on the party abus- 
ing it or on those who claim in privity with him no greater 
tight. This principle is fully recognized at law, in all cases 
where it is susceptible of being brought out, as a ground of 
action, or of defense in suit atlaw. In courts of equity it is 
adopted with a universality of application.”’ 
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Also section 1259 which the author closes with the fol- 
lowing language: ‘‘It matters not in the slightest degree into 
whatever other form different from the original the change 
may have been made, whether it be that of promissory notes, 
or of goods, or of stock: for the product of a substitute for the 
original thing still follows the nature of the thing itself so 
long as it can be ascertained to besuch. The right ceases only 
when the means of ascertainment fail; which of course is the 
case when the subject matter is turned to money, and mixed 
and confounded in a general mass of property of the same de- 
scription. See May v. La Clair, 11 Wallace 217. 


In Pomeroy’s Equity Jurisprudence, vol. 2, section 1058, 
the author says: ‘‘No change in the form of the trust property 
effected by the trustee, will impede the rights of the beneficial 
owner to reach it and compel its transfer, provided it can be 
identified as a distinct fund, aud is not so mingled up with 
other moneys or property that it can no longer be specifically 
separated. If the trust property has been transferred to a 
bona fide purchaser for value without notice, or has lost its 
identity, the beneficial owner must, and other circumstances 
he may, resort to the personal liability of the wrong-doing 
trustee.’? The collection made by the Bank of Amherst hav- 
ing lost its identity the Omaha National bank, the beneficial 
owner, ‘“‘must resort to the personal liability of the wrong- 
doer,’’ the Bank of Amherst. ‘This liability is a general one 
and they are not entitled to be preferred. 


I think it can be safely said, both in this country and in 
England prior to 1879, when the case of Knatchbull v. Hal- 
lett L. r. 13 ch. Div., 696, was determined, that in order that 
a claimant upon an insolvent bank to be entitled to preference, 
it was incumbent upon that bank to show that there was no 
mixture of the funds, and that he must be able to identify the 
specific fund, so much, so that an action of replevin would lie. 
In that case the court diviated somewhat from the former 
doctrine, and without taking the time of Your Honors to re- 
view that case, I desire to call your attention to the case of 
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Philadelphia National Bank v. Dowd, 38 Fed., Rep.,172; where 
will be found a very thorough review of all the leading cases 
both in this country and in England, and as I think clearly dis- 
criminating and pointing out the errors which had followed in 
the three cases determined by the supreme court of Wisconsin: 


McLeod v. Evans, 66 Wis. 401. 
Francis v. Evans, 69 Wis. 115. 
Bowers v. Evans, 71 Wis. 133. 


In the case of Bank v. Weems, 69 Texas, 49, the doc- 
trine laid down in the case of Bank v. Dowd supra is sus- 
tained. The syllabus of this case is as follows: (Bank v. 
Dowd.) 


“Plaintiff sent to defendent’s bank paper endorsed ‘for 
collection and immediate return’ to plaintiff, and the paper 
was collected, and the proceeds mingled with other moneys of 
the bank, instead of forwarded to plaintiff. ‘The bill con- 
tained an uncontroverted allegation that defendant’s bank, at 
all times subsequent to the collection and at the time of de- 
fendant’s appointment as receiver, had on hand cash to a 
greater amount than that due plaintiff. The bill asked to 
have the balance due plaintiff paid in full on the ground that 
the bank receiving the paper for collection and immediate re- 
turn became a trustee, and that either its entire property or 
the money in its vaults became impressed with the trust. Held 
that, if the mingling of the funds was a breach of trust, it 
was conversion, and plaintiff became a simple contract creditor 
with no preference at law. 


“Tt was immaterial, whether, or not, the bank stood in a 
fiduciary capacity to plaintiff, as the facts stated in the bill 
showed that they money collected could not be traced into any 
specific investment or fund, but had indistinguishably mingled 
- with the general assets.’’ 

* The same question which was determined by the supreme 
court of Wisconsin in the three cases above alluded to has re- 
cently come before the supreme court of Wisconsin in the case 
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of Nonotuck Silk Co. v. Flanders, reported in the 58 N. W. 
R. page 383, in which the supreme court of Wisconsin over- 
ruled the three former decisions of that court and maintain 
the doctrine for which I contend. 


The syllabus of the case is as follows: 


“One for whom a bank had collected a draft before it 
failed is not entitled to a preference over other creditors, if 
the bank had deposited the proceeds before the assignee came 
into possession.’’ Following the doctrine always maintained 
by the supreme court of the United States. 


Boone on banking, section 302, reads as follows: 


‘The rule that the relation between a bank and its gen- 
eral depositors is that of debtor and creditor has generally 
been regarded as applicable to deposits arising from collections 
made by the bank on behalf of a correspondent. And where 
the bank at the time of becoming insolvent had col- 
lected demands for a correspondent, but had not paid over 
the proceeds, such correspondent would not have priority over 
general creditors of the bank.”’ 


In the case of the Marine Bank of Chicago v. Rushmore, 
28, Ill., 463 it is said: 

‘‘Where a bank undertakes to collect for a customer, and 
does so, and upon the receipt of the funds, mixes them with 
the general fund of the bank the money collected becomes a 
deposit to the credit of the customer, like other general de- 
posits, to be governed by the same rules.”’ 


See Tinkhaw v. Hayworth, 33, Ill., 519. 


Bank of Commerce v. Russell, 2 Dil., 215. 


In re bank of Madison, 5 Biss 515, the syllabus as as 
follows: 

‘*The relation between a bank and its customer is that of 
simple debtor and creditor—not principal and agent—does nof 
partake of a fiduciary character.’’ 


‘*A note deposited for collection, and passed to the credit 
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of the depositor, becomes the property of the bank, and on the 
bankruptcy of the bank, the proceeds go to the general credi- 
tors. The fact that the account was made good before the 
collection of the note does not make the bank a trustee as to 
the proceeds. A customer of an insolvent bank must make 
out a very clear case before the court will allow payment of 
his claim in full.’’ 


In the case of the People v. City Bank of Rochester, 93 
N. Y. 582, the petitioner, the Utica City National bank, asked 
to be made a preferred creditor. The petitioner alleged that 
prior to the failure of the City Bank of Rochester, it sent to 
that bank commercial paper for collection; that the paper had 
been collected; that the bank had placed the amount so col- 
lected upon its books as a fund belonging to the petitioner, 
separate and apart from the other funds of the bank, and that 
the funds so set apart remained in the bank at the time 
of the failure and appointment of a receiver. These 
avertments were contradicted by affidavits read in 
Opposition to the motion, which show that the course of deal- 
ing and arrangment were that each of the two banks kept a 
running account with the other, crediting it with the avails of 
collections made for it, and changing it with papers sent to it 
for collection; that a balance was struck once a week, and the 
bank found indebted to the other remitted to it by a draft on 
New York the balance due, less commissions, and, that the 
avails of these collections were never kept separate from the 
other funds of the bank or distinguished therefrom in any 
way. The court held: Upon this state of facts the creditor 
bank failed to establish any lien, or impress any trust on any 
specific money of the debtor bank, which would enable it to 
follow any of its property or funds which went into the 
hand of the receiver and obtained payment in preference to 
other creditors. Each sum collected, as it came in, became 
the property of the collecting bank who simply became liable 
to account for it to the other on the settling day. 


In the case of the People v. Merchants and Mechanics 
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Bank, 78 N. Y. 269, the Chemical National Bank filed its pe- 
tition asking to be made a preferred creditor. The following 
is the syllabus to the case: 


‘‘The Chemical National Bank, having received from a 
customer of the Merchants and Mechanics Bank a check upon 
that bank, sent it to the drawee for payment; the Merchants 
and Mechanics Bank charged the check to the drawer, whose 
account was then good for the amount, and returned the 
check to the drawer as paid; it sent to the Chemical National 
Bank a draft on a New York Bank for the amount of the 
check; two days after the Merchants and Mechanics Bank 
closed its doors and a receiver of its assets was appointed; the 
draft was not paid. On application by the Chemical National 
Bank for an order requiring the receiver to pay the amount of 
the check, upon the ground that the assets came to the hands 
of the receiver impressed with a trust in favor of the Chemi- 
cal National Bank, held, that the order was properly denied; 
that in order to authorize the relief prayed for it was neces- 
sary to trace into the hands of the receiver money or property 
which belonged to the Chemical National Bank, or which had, 
before the receivership, been set apart and appropriated to 
the payment of the check; that charging said check and re- 
turning it to the drawer did not amount to a payment and 
setting apart of sufficieut of the drawer’s deposit to cover it, 
nor did it impress a special trust on any part of the drawer’s 
assets; but by the transaction the drawee simply reduced its 
indebtedness to its depositor to the amount of the check, and 
constituted itself debtor to the holder to a corresponding 
amount.”’ 


In the case of the Marine Bank v. Fulton Bank, 2 Wal- 
lace, 252, the Fulton Bank of New York, sent for collection 
to the Marine Bank of Chicago, two notes for $3,037, both 
due May I. 


On May 1, the cashier of the Fulton Bank addressed a 
note to the Marine bank, in the following language: 
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‘Please hold the avails I have sent you, subject to my 
order, and advise amount credited.”’ 


The court on page 256, say: 


‘But the truth undoubtedly is that both parties under- 
stood that, when the money was collected, plaintiff was to 
have credit with the defendant for the amount of the collec- 
tion, and that the defendant would use the money in its busi- 
ness. Thus the defendant was guilty of no wrong in using 
the money, because it had become its own. It was used by 
the bank in the sane manner that it used the money deposited 
with it that day by city customers; and the relation between 
the two banks was the same as that between the Chicago bank 
and its city depositors. It would be a waste of argument to 
attempt to prove that this was a debter and creditor relation.’’ 


So in the case at bar, there is no question but what when 
the Omaha National bank sent the collection to the Amherst 
bank, it anticipated the money would be placed to its credit in 
the bank, and a draft drawn in its favor and forwarded to it, 
and the relation of debtor and creditor took place. 


See also Reeves v. State Bank, 8 Ohio State 465. 


There can be no recovery from the receiver of an insol- 
vent bank of the proceeds of paper collected by it as corres- 
pondent of another bank, on the ground that they are trust 
funds, in the absence of proof identifying the funds and show- 
ing they came into the hands of the receiver. 


Frank v. Bingham, 38 Kas., 580. 

35 N. Y. St. Rep. 714. 

12. N. ¥..Supp. 767. 

A deposit of money in an insolvent bank, made but a few 
hours before it closed it doors, cannot be recovered from the 
receiver after being mingled with the general funds of the 


bank, although the deposit was made upon the statement of 
the president of the bank that the bank was solvent. 


Re North River Bank, 14 N. Y. Supp. 261. See also 
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Hall v. Stevens, 116 N. Y., 201. 


This brings us toa consideration of the cases determined 
by this court in the 36 Neb. page 31, Anheuser Busch Brew- 
ing Association vy. Morris, in which case it is stated in the 
opinion on page 33: 


It is argued by appellant, in effect, that the money col- 
lected for it by the bank was trust fund in the hands of the 
latter, and that the making of the assignment did not divest 
the money of its trust character. There can be no doubt of 
the soundness of the proposition stated. This money collected 
by the bank did not belong to it, but to appellant, and it did 
not pass by the assignment to the assignee as a part of the 
assets of the bank.”’ 


The above proposition of law, to my mind, is on erron- 
eous conception of what the law applicable to such cases is, 
and consists in assuming that the money collected by the col- 
lecting bank was a trust fund. The question which we have 
heretofore considered as to the relation that takes place under 
the universal custom between the bank forwarding the collec- 
tion and the collecting bank, is nowhere considered, and this 
decision is based upon, 


McLeod V. Evans, 66 Wis., 401. 
Francis V. Evans, 69 Wis., 115; and, 
Bowers V. Evans, 71 Wis., 133. 


These cases were all overruled by the supreme court of 
Wisconsin in the case of Nonotuck Silk Company v. Flanders 
58 N. W. R., 383, above referred to, which opinion was filed 
on the 16th of March, 1893. 


The case of Farmers & Merchanics Bank v. King, 57 
Pa,, St. 202, is also cited as supporting the case in 36 Neb., 
above referred to. An examination of this case will show that 
John H. Curtis and the defendant had been in partnership as 
real estate brokers and agents under the naine of John H. Cur- 
tis & Son. John H. Curtis died, and the business was after- 
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wards continued‘by the defendant alone under the same name. 
He was agent for collecting rents for the plaintiff, andin May, 
1866, was in plaintiffs debt in the sum of between $1,100 
and $1,200. Curtis was also agent for the Philadelphia Sav- 
ing Fund Society, for the trustees of the Fotteral estate and 
others. The rents were deposited with the bank garnishee 
after the dissolution of the partuership as well as before in the 
name of John H. Curtis & Son. He deposited his private 
funds*in another bank. The defendant disappeared on the 
30th day of April, 1866, and has not returned to his office. 
He was then largely insolvent. On the 31st of May an at- 
tachment was served cn the garnishee at which time there was 
a balance of $1,140.36 in the bank to the credit of Curtis & 
Son which had been made up to May 18th, 1866. Five min- 
utes after the serving of the attachment the following notice 
was served on the cashier of the garnishee: 

‘“*To the President and Directors of the Farmers & Mechanics Bank: 

I beg to inform you that the whole or greater part of the 
moneys ou deposit in your bank in the name of John H. Cur- 
tis & Son are in fact the moneys of the Philadelphia Savings 
Fund Society, Winfield S. Russell, Edwin T. Eisenbrey, 
Trustees. It can be specifically shown to be such, and I 
notify you on their behalf not to pay over the same to said 
John H Curtis & Son, or to any person on their behalf. 

(Signed) HENRY WHARTON.”’ 


The defendant offered to prove the following additional 
facts: 


That the account attached was in the name of John H. 
Curtis & Son, that the said firm carried on a large business as 
real estate brokers or agents and deposited in said bank ac- 
count their collections for various parties, their cestius que 
trustent. That John H. Curtis the detendant absconded on 
the 30th day of April, 1866. That there was then in said ac- 
count the sum of $1,329.36, but that the said John H. Curtis, 
before absconding, drew checks against it to the amount of 
$1,276.25, which were presented and paid in a few days after- 


168 REPORT OF THE ATTORNEY GENERAL. 


wards. That there was thus left in the bank only the sum of 
$53.11. That the business of the said firm was carried on, 
after Curtis absconded, by Geonge W. Coppuck, no checks 
were, however, drawn after that date. That the said George 
W. Coppuck collected large sums of money for various parties 
after that date, and deposited these trust moneys in this pank 
account. ‘That among the moneys so collected and deposited 
were $426.35, the moneys of the ‘‘Philadelphia Saving Fund 
Society,’’ and $409.46, the moneys of the trustees of tht Fot- 
teral estate. That the moneys so deposited made up the 
amount to the sum of $1,140.36, the balance due at the date 
of the attachment. This evidence was refused and a bill of 
exceptions allowed. 


It is impossible for the question determined in 36 Neb. to 
be raised under this state of facts. Here it was shown that 
the agent collected the money belonging to the two funds 
which was specifically traced into the bank account, so this 
fund was a trust fund, and could be followed into whatever 
account or property it was shown to have been invested. We 
need not stop to discuss, for that question is not involved in 
the question at issue, and that is all there is determined by the 
supreme court of Pennsylvania in this case. 

The case of Peak v. Elliot, 30 Kansas, 156, is also cited 
in support of the proposition, which case is this: 

The plaintiff, Mr. Peak, of the 15th of October, 1881, 
gave the Riley county Bank of Manhattan, Kansas, his pro- 
missory note for $782.50, due in four months. On the 22nd 
day of November, 1881, at the solicitation of the cashier of 
the bank he paid $782.50 and took a receipt for the same in 
the following words: 

‘‘The Riley County Bank of Manhattan, Kansas, Nov. 
22, 1881, received of Mr. Peak seven hundred and eight-two 
50-100 dollars, in payment of note for same amount, due 
February 12, 1882. J. K. Wincurp, Cashier. 

It appears that this note had been sold by the Riley 
County Bank to the Harrison National Bank of Cadiz, Ohio. 
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When the note came dueit was presented for payment and paid 
by Peak. On the 26th of December, 1881, the Riley County 
Bank of Manhattan, Kansas, made an assignment of all its 
property and assets to one Blair, in trust for its creditors. 
That under such circumstances The Riley County Bank be- 
came the agent of Peak for the payment of the money 
entrusted to it on the note, no lawyer would pretend to gain- 
say, and thus created a fiduciary relation between the bank 
and Peak, and the funds became trust funds. ‘This case is 
based upon two English cases, one in the r1th Ch. Div., 772, 
and the other in the 13 Ch. Div., 696, which we will refer to 
later. So that the point raised in the Anheuser-Bush case 
was not involved in the Kansas case. 


The next case relied on is the People v. The City Bank 
of Rochester, 96 N. Y., 32. This case is based upon this 
state of facts: 


Starwell, Hugh and Ford were doing business at Roches- 
ter, and were depositors with the Rochester City Bank, which 
bank from time to time discounted their notes payable in the 
City of New York, but with the understanding that they 
should in fact be paid at the bank. 


In November, 1882, two of such notes, amounting to 
$8,000 were outstanding and became due respectively January 
6th and January 2oth, 1883. Starwell, Hugh & Ford wishing 
to anticipate payment on the 3rd of November so informed the 
bank in regard to the first note, and then gave, and the bank 
received their check for the amount of the note, less rebate of 
interest. The bank charged the check to their account and 
marked it ‘‘paid’’ November 3, 1882,’’ at the same time mak- 
ing an entry in its books to the effect that said note was paid 
November 3, 1882. On the 9th of November, 1882, substan- 
tially the same transaction was had between the firm and the 
bank in reference to the note due January 20, 1883, and the 
full sum of $7,894.23 was in fact deducted from the amount of 
the deposits of the firm with the bank. In October 1882, the 
bank sold both notes and received from the purchasers the 
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avails, but of this the firm was ignorant, and at the time in. 
question supposed the bank held and owned the notes. In 
December, 1882, the bank became insolvent, and a receiver of 
its property and effects was appointed. He states that the 
cash found by him in the vaults of the bank was considerably 
less than $8,000, but before the petition now here was pre- 
sented to the court he had received about $75,000. The bank 
did not pay the notes and the receiver refused to do so with- 
out an order of court. Upon these facts the firm applied by 
petition to the court for such an order. 


Here again we have precisely the same state of facts as in 
the Kansas case: where the bank became the agent for the pay- 
ment of the notes with a fund specifically provided for that 
purpose. ‘hat this created a fiduciary fund, and made the 
fund a trust fund, there can be no question. 


The court, sec. page 37 say: 


‘The checks of the petitioners were money assets in the 
hands of the bank and were so treated by all parties; they 
were delivered to it with explicit directions to apply the pro- 
ceeds on payment of the notes; those directions were assented 
to by the bank officers, and the checks collected from the gen- 
eral fund. From that moment the bank was bound to hold 
the money for and apply it to that purpose, and no other, or 
failing to do so, return it to the petitioner. As toit, the 
bank was bailee or trustee, but never owner. It is estopped 
from saying that all this is matter of bookkeeping: It assumed 
a duty, and the receiver as its representative is bound by it, 
nor does this obligation at all depend, as the appellant seem to 
suppose, upon the question when, whether presently, or in 
the future is immaterial.”’ 


‘The specific object for which the fund was created was 
the payment of the notes, and its character does not depend 
upon those incidental cirenmstances. The checks were im- 
pressed with a trust and no change of them into any shape 
could divest it, so as to give the bank or its receiver any dif- 
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ferent or more valid claim in respect to them than the bank 
had before the conversion.” 


Cragie v. Hadley, 99 N. Y. 131, is cited. 


This case shows that the plaintiff on the 13th day of April, 
1882, deposited drafts amounting to $14,793.37 with the First 
National Bank of Buffalo between two and three o’clock in 
the afternoon and were credited to the plaintiff in the pass 
book and in the books of the bank to their credit. ‘The 
bank closed its doors at the usual hour on that day and 
never opened them afterward. It was irretrievably insol- 
vent, owing debts to the amount of $1,300,000 with assets 
not exceeding forty per cent. 


The court says on page 135: 


‘“The bank was not only irretrievably insolvent, but it 
had apparantly given up the struggle to maintain its credit 
before the deposit was made. Its drafts had gone to protest 
on the rath and ensue. The acceptance of the deposit un- 
der those circumstances constituted such a fraud as entitled 
the plaintiffs to reclaim the drafts or their proceeds.”’ 


This proposition is based entirely upon the theory that 
the drafts having been obtained by fraud, the plaintiff could 
rescind the contract and recover the property just the same as 
a merchant who sold a bill of goods to a customer who pur- 
chases without any intention of paying for the same, knowing 
himself to be insolvent 


The other case cited and relied upon is the National Bank 
v. Insurance Co., 104 U. S., 54. 


The facts of this case show that one A. H. Dillon jr., was 
the general agent of the insurance company for the territory 
consisting of Maryland, Deleware, West Virginia and the 
District of Columbia. He opened his office in Baltimore, con- 
spicuously designated by signs of his business, as general 
agent of the Connecticut Mutual Life Insurance company. It 
was his duty, among other things, to collect and receive 


a2 REPORT OF THE ATTORNEY GENERAL 


premiums on policies issued by the company, from persons 
residing within his territory, and remit the same to the com- 
pany at Hartford. This he usually did twice a month, finally 
accounting for the business of each month at its close. The 
mode of remitting was by checks upon a Baltimore bank to 
the order of the secretary of the company. To this end he at 
first opened an account with John S. Gittings & Co., trans- 
ferred afterwards to the Chesapeake bank, and on April 1, 
1871, to the appellant, a National bank. The account was 
designated on its books as follows: 


“Debtor, Central National bank in account with A. H. 
Dillon Jr., general agent, creditor.’’ To the credit of this ac- 
count he deposited from time to time premiums collected for 
the imsurance company, and remitted twice a month his 
whecks, signed by him, as general agent, and payable to the 
order of Jacob L. Greene, secretary of the appellee. When 
the premiums were paid by the checks of others, they were 
endorsed by him as general agent, and deposited to the credit 
ef this account. In such instances an endorsement in this 
form was required by the bank. Dillon also deposited to the 
eredit of this accouut, from time to time, various amounts 
of money received by him from other sources than from 
premiums belonging to the appellee, and drew upon this ac- 
count checks for money applied and paid to his own use. 


The aggregate of the deposits made, as shown in this 
account, from the beginning until it was closed amounted to 
$470,753.05. There were drawn against it, in all, four hun- 
dred aud eleven checks, of which sixty-eight were on their 
dace payable to the order of Greene as secretary of the appellee, 
representing, however, much the larger part of the deposits. 


On June 12, 1874, this account was finally closed, with 
m halance as between deposits and checks of $11,000.86, At 
that date Dillon owed an amount larger than this to the insur- 
amce company, and the proof is clear that the whole balance 
then shown by the account, as above stated, was the proceeds 
sf collections of premiums made by him as its agent, 
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It will thus appear that the evidence showed that the 
moneys which made up this account belonged tothe insurance 
company. 


The facts further show that on March 14, 1872, Dillom 
borrowed of the bank, through O’Connor its cashier, $12,000, 
and proposed his wife as security, representing that she owned 
real estate in Baltimore worth from $15,000 to $20,000. The 
loan was made, and the money drawn by checks in the name 
of Alice P. Dillon to the amount of $13,000 on March 14, 15 
and 16, 1872. 


These checks were debited to the bank account in her 
name and constituted an overdraft of $12,067.14. On April 
2, 1872, the bank discounted Mrs. Dillon’s note for $12,000, 
and carried the proceeds to the credit of his account. This 
note was reuewed from time to time, the interest being paid 
by Dillon by checks given as general agent. It was reduced 
at one time by a payment of $2,000 paid in money. It was 
then carried in the same way to December 11, 1873, when the 
note of Mrs. Dillon for $10,000 was given, dated November 
29, 1873, at six months, falling due June 1, 1874. ‘This note 
was signed by Dillon and his wife, the interest overdue at this 
time to the amount of $333.34 was paid to the bank by Dil- 
lon’s check as general agent. The account in the name of 
Mrs. Dillon was balanced on May the 1, 1873, by two entries 
of $12,000 each, representing the debt as it then stood, and 
that account was closed. The note thereafter appeared only 
in the discount ledger, until it was charged up to the account 
of Dillon as general agent. 


At the time of making the note on the 29th of November, 
1873, an agreement was made in writing between the bauk, 
by resolution of the directors, and Dillon and his wife. The 
agreement was as follows: 


‘“That in consideration of Alice P. Dillon, being a stock- 
holder in this bank, and A. H. Dillon, Jr., being a customer of 
the bank, their note for $10,000, dated November 29, 1873, at 
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six months, be discounted at 6 per cent, which at its maturity 
must be paid iu full, being in full payment of the loan.”’ 


On June 1, 1874, the note given by Dillon and his wife 
for $10,000, dated November 29, 1873, at six months, became 
due and was not paid, and or) that day was charged to Dillon 
in his account as general agent. In ignorance of that fact 
Dillon continued to make deposits in that account and draw 
checks upon it until June 12, 1874, when it was closed, show- 
ing a balance at that date, if the note of $10,000 was not pro- 
perly chargeable, of $11,000.86. 


On June ro, 1874, Dillon drew his check as general agent 
on the bank for $8,000 to the order of Greene, the secretary 
of the insurance company, and remitted it tohim at Hartford. 
On June 13 it was presented to the bank for payment, and 
payment refused, on the ground that there was not funds to 
the credit of the drawee sufficient to pay it. 


In the settlement of his agent’s accounts with the com- 
pany for May and June, 1874, he was allowed a credit for the 
amount of this balance in the Central Bank, of $11,000.86, 
and paid in addition, in full of his account to June 30, 
$4,550.66. On this state of facts the simple question is 
whether the bank upon its own motion could charge up the 
note of Dillon and wife against the account of A. H. Dillon as 
generalagent. It will thus be seen that the question we are 
discussing was not involved in this case. 

The court ou page 63 say: 


It will de observed that the quest.on arising here is not 
what the rights of the parties would be if the note had been 
taken up by Dillon’s check upon that account, the bank hav- 
ing no knowledge of its character, except what might be in- 
ferred from the use of the words ‘‘general agent’’ at its head. 
Here the attempt is made, with the actual knowledge which 
we find imputable to the bank, and without Dillon’s assent, 
to pay itself his over-due note out of a fund for which, as 
agent of the insurance company, he was bound to account for 
to it. 
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In the case of Duncan v. Jaudon (15 Wall. 165,) this 
court decided that a banker lending money to a person, for 
his private use, on the security of stocks, the certificates of 
which showed that he held them as trustee for another, was 
chargeable, as a party to the breach of trust, for the value of 
the trust property converted, and cited with approbation the 
similar decision in Shaw v. Spencer (t00 Mass. 382,) where 
the certificates were in the name of ‘‘A. B. trustee,’’ without 
naming a cestui que trust. In that case it is held that the 
pledge is, by the terms of the certificate, put on inquiry as to 
the character and limitations of the trust, and if he accepts 
the pledge without inquiry; he does so at his peril.’’ 


‘‘A bank account, it is true, even when it is a trust fund, 
and designated as such by being kept in the name of the deposi- 
tor as trustee, differs from other trust funds which are perman- 
ently invested in the name of trustees for the sake of being 
heldas such; for a bank account is made to be checked against, 
and represents a seriesof transactions. The contract between 
the bank and the depositor is that the former will pay accord- 
ing to the checks of the drawer, and when drawn in proper 
form the bank is bound to presume that the trustee is in the 
course of lawfully performing his duty, and to honor them 
aceprdingly. 

But when against a bank account, designated as one kept 
by the depositor in a fiduciary account, the bank seeks to as- 
sert its lien as a banker for a per-onal obligation of the 
depositor, known to have been contracted for his private 
benefit, it must be held as having notice that the fund repre- 
sented by the account is not the individual property of the 
depositor, if it is shown to consist, in whole or in part, of 
funds held by him in a trust relation.”’ 


The court then goes ou and discusses the question of trac- 
ing trust funds into an account mixed with the funds of the 
trustee, and discusses at some length the case of Knatchbull 
v. Hallett 13 Ch. Div., 696. On page 68, referring to this 
case, the court say: 
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‘Tt was there decided that if money held by a person in a 
fiduciary character, though not as trustee, has been paid by 
him to his account at his banker’s, the person for whom he 
held the money can follow it, and has a charge on the balance 
in the banker’s hands although it was mixed with his own 
moneys; and in that particular the court overruled the opinion 
in Ex parte Dale & Co. supra. It was also held that the rule 
in Clayton’s Case (1 Mer. 572), attributing the first drawings 
to the first payments in, does not apply; and that the drawer 
must have drawn out his own money in preference to the 
trust money; and in that particular Pennell v. Deffell was not 
followed. The Master of the Rolls, Sir George Jessel, showed 
that the modern doctrine of equity, as regards property dis- 
posed of by persons in a fiduciary position, is that, whether 
the disposition of it be rightful or wrongful, the benefical 
owner is entitled to the proceeds, whatever be their form, PRO- 
VIDED ONLY HE CAN IDENTIFY THEM. 


“If they cannot be identified by reason of the trust 
money being mingled with that of the trustee, then the cestui 
que trust is entitled to a charge upon the new investment to 
the extent of the trust money traceable into it; that there is no 
distinction between an express trustee and an agent, or bailee, 
or collector of rents, or anybody else in a fiduciary position, 
and that there is no difference between investments in the 
purchase of lands, or chattels, or bonds, or loans, or moneys 
deposited in a bank account.”’ 


So it will be seen in the case in the 104 U. S., as well as 
in Knatchbull v. Hallett the question was not raised, and 
could not as to whether one bank sends a collection to another 
bank, to be remitted in the usual way, without specific in- 
structions, the relation of debtor and creditor takes place, 
instead of that of agency and of trust. 


In the case of Knatchbull v. Hallett, 13 Ch. Div. 696, a 
statement of the facts in that case will show that the precise 
question for which I contend was not raised, and could not 
be under the facts. The facts show that in 1847 Hallett 
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made a marriage settlement of 2300 pounds for the benefit of 
himself, his wife and children. Several changes were made 
in the investment of this fund, and the trustees allowed the 
fund to come into the hands of Hallett. These changes were 
effected by Hallett, and were noted in a memorandum in 
his hand writing in the fold of the draft of his marriage settle- 
ment, and which terminated as follows: 


‘The money remained in Great George street until Sep- 
tember, 1865, when it was invested in Walker’s estate. 
Walker’s mortgage was paid off in November, 1870, and in- 
vested in 2590 pound Russian 5 per cent stock.’’ 


It was proven in 1877 Hallett had considerable number 
of Russian bonds of the nomina! amount of 1554 pounds and 
1036 pounds making together 2590 pounds, as representing 
the trust funds under the settlement. The bonds for 1554 
pounds he retained in his own hands; and his son, shortly be- 
for his death, found them and delivered them to the trustees 
of the settlement. The bonds for 1036 pounds were deposited 
by Hallett with his bankers, and were afterwards sold by the 
bank. Mrs. Cotterell had employed Hallett for a number of 
years as a solicitor, and she had deposited with him securities 
for money, and in the opinion of the court it was proved that 
he had bought or appropriated, and did in 1877 hold for her 
Russian bonds of 450 pounds and 2242 pounds, nominal 
amount. 


In November, 1877, Hallett without any authority from 
his trustees or from Mrs. Cotterell, directed his bankers, 
Messrs. Twining, to sell, and they according sold, one of the 
sets of bonds representing the trust fund and both sets of Mrs. 
Cotterell’s bonds. 


The following entries appeared to his credit in the books 
of the bankers: 


Nov. 3. Sale 1450 Russian 5 per cent 1871, at 
76 less comii@issiOgsn 8........... S41 399 


AG 13 
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Nov. 14. Sale L 1036 Russian 5 per cent 1822 


at 74% less commission............ 770 10 § 
y Sale L, 2442 Russian 5 per cent 1822 
at/74 léss commission.............. 1804 0 7 


Hallett had before his death drawn out different sums for 
his own purposes, so that the balance to his credit at the time 
of his death (if nothing more had been paid in by him after 
the 14th of November) would have been L1708 18s. He had, 
however, paid in other sums, so that he had at the time of 
his death, a balance at his bankers of L3029 15s 1d. 


On page 699 Fry, J. says: 


(After stating the facts as to the claim of Hallett’s 
trustees) and deciding that they were entitled to retain the 
proceeds of the sale of the L1554 Russian bonds, and that 
they had proved that the Russian bonds for L1036 were part 
of the trust fund. 


‘‘The second question is whether Clayton’s cases apply. 
Now, if the matter were unfettered by authority, it would ap- 
pear to me clear that where a man has a balance to his credit 
consisting in part of funds which are his own, and which he 
may lawfully draw out and apply for his own purposes, and in 
part of funds which he may not lawfully draw out and apply 
for his own purposes, his drawing for his own purposes ought 
to be attributed to his own funds, and not to the trust funds.’’ 


But upon the authority of Pennell v. Deffell, he held that 
they could not by reason of the mixture of the fund, and an 
appeal was taken and the question is fully discussed by several 
members of the court, and the doctrine laid down is 
simply this: 

That where a trust relation exists, either from the relation 
of the trustee and the beneficiary, or principal and agent, that 
the trust funds may be followed into a bank account where 
they are mixed with other funds, and a preference given to a 
beneficiary over a common creditor. But it will be observed 
from the statement of the facts in the findings of the court, it 
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was shown that the proceeds of the sale of these bonds were 
actually on deposit in the bank to his credit. 


To apply the doctrine here laid down, it would have to 
be, in the case at bar, held, that the bank receiving the collec- 
tion was agent of the bank sending the collection, and then it 
would have to appear that the money received for the collec- 
tion actually passed into the account, and was in the hands of 
the bank, and passed into the hands of the receiver. But our 
contention is, under the universal custom where no specified 
instructions are given, the usual course of business is to place 
the money received by the collecting bank with the general 
funds of the bank, and remit by draft or check; that this 
custom must be presumed to have been known by the bank 
sending the collection and formed a part of the contract; and 
that by virtue of such custom the relation of debtor and credi- 
tor took place. 


The other case referred to is in the 36 Neb., the case of 
Griffin v. Chase, and is based upon the same authorities which 
we have referred to, and we think need no further comment. 
And the supreme court of the United States does not regard 
the case of National Bank v. Insurance Co.,104 U.S. 54 as de- 
termining the precise question in this case is apparent, for in 
the case of Phoenix Bank v. Risley, III U. S. 125 the first 
division of the syllabus is as follows: 


‘“The rule that the relation between a bank and its gen- 
eral depositors is that of debtor and creditor, which was laid 
down in Marine Bank v. Fulton Bank, 2 Wall. 252, is af- 
firmed and applied to deposits arising from collections on be- 
half of another bank, a correspondent.”’ 


On page 127 the court say: 


‘*All deposits made with bankers may be divided into two 
classes, namely, those in which the bank is bailee of the de- 
positor, the title to the thing deposited remaining with the 
latter; and that other kind of deposit of money peculiar to the 
banking business, in which the depositor, for his own con- 
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venience, parts with the title to his money and loans it to the 
banker, and the latter, in consideration of the loan of the 
money and the right to use it for his own profit, agrees to re- 
fund the same amount or any part thereof, on demand.’’ 


Again from 2 Wall. 252, they say: 


“Tt would be a waste of time to prove that this latter was 
a debtor and creditor relation.”’ 


This proposition has been reaffirmed in 
Thompson vy. Riggs, 5 Wall. 663. 

Bank v. Miller, ro Wall. 152. 

Oulten v. Springs Institution, 17 Wall. 109. 
Scammon v. Kimball, 92 U. S. 3621 and 
Newcomb v. Wood, 97 U.S. 581. 


Again the court say, the relation of the Phoenix Bank 
to the Georgetown Bank was that of debtor and creditor and 
nothing more; has been the settled doctrine of this court as it 
is believed to be of all others since the case of the Marine 
Bank v. The Fulton Bank 2 Wall. 252. 


The facts upon which this decision is based are: 


On the 20th day of May, 1861, the bank of Georgetown, 
S. C., had a balance with the Phoenix Bank of New York, 
$12,000. Onthe 2oth day of May, 1891, the Bank of George- 
town sold and assigned to the defendant in error $10,000 of 
this deposit. On the 4th of January, 1865, the defendant in 
error demanded the $10,000 of the plaintiff in error in New 
York. ‘The only defense was that the debt had been confis- 
cated by seizure in the Federal court. 


We are satisfied that a careful examination of the case of 
Nonotuck Silk Co. v. Flanders, determined by the supreme 
court of Wisconsin, March 16, 1894, overruling the former 
decisions of that court, together with a careful perusal of the 
opinion in the case of the Philadelphia National Bank v. 
Dowd, 38 Fed. Rep., 172, where all of the cases are very care- 
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fully reviewed and the facts pointed ont will convince the 
court that in the decision in the two cases in the 36 Neb., to 
which we have alluded, a very important question has been 
overlooked, and had the same been examined, the court would 
have held differently. But even applying the doctrine of 
these cases to the Omaha National bank, it does not appear 
that any part of the collection made by the Bank of Amherst 
actually passed into the hands of the receiver and formed a 
part of the funds in his hands, which is essential to be shown 
by the party claiming to be a prefered creditor, even on the 
principle of a trust relation existing between the bank making 
the collection and the bank sending it, but this trust relation 
is opposed to all the cases that I have been able to find where 
in the precise question has been raised. The doctrine being 
generally held that the relation of debtor and creditor takes 
place as soon as the collection is made, and the funds deposited 
with the collecting bank to be remitted by draft. 


A. S. CHURCHILL, 
Atlorney General. 


OFFICE OF ATTORNEY GENERAL, 
LINCOLN, NEB., 
To the State Board of Transportation. 


In the matter of the complaint of M. H. Howe and 
others. 


On July 3, 1895, M. H. Howe and others, resident pro- 
perty holders of Omaha, Nebraska, filed with the secretaries 
of the Board of Transportation, a complaint against the Union 
Pacific railroad, S. H. Clark and others receivers of the Union 
Pacific Railway Company, the Burlington & Missouri rail- 
road, the Chicago, Milaukee and St Paul railroad, the North- 
western railroad, the Chicago Rock Island & Pacific railroad, 
the Fremont Elkhorn & Missouri Valley railroad, the 
Missouri Pacific railroad and the Union Depot Company of 
Omaha, in which complaint the respondents are charged 
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collectively and individually with negligence in the treatment 
of the public in the City of Omaha, and with indifferently and 
illegally persecuting as well as neglecting the public and the 
general interests of the public in this: 

‘That the passenger depot facilities are insufficient to 
accommodate the public; that they are dangerous and inac- 
cessible both by ingress and egress: that they are of such 
capacity, surroundings and appointments as to be a disgrace 
to the people of Omaha and the state of Nebraska; that a new 
depot was started several years ago, which building remains 
with the walls of one story up and is an unsightly nuisance to 
the publ.c and no effort whatever is being made to complete 
the same; that the people of Douglas county and the City of 
Omaha have paid large sums of money, property and other 
considerations amounting to several millions, to railroads 
under specific contracts for depot advantages; that after having 
received, used and appropriated the same to themselves and 
for their own use, the companies and corporations have and 
are neglecting to perform their part of the contract; that each 
and all of these companies are negligently and criminally ex- 
posing the public to danger of life and limb, to the destruc- 
tion of property by negligently refusing to properly guard and 
protect their crossings by gates, guards and bridges; that each 
and all of the companies neglect to properly guard the en- 
trance to their trains and especially at the Union Depot in 
this city the people are exposed to the most perilous dangers 
by crossing tracks on which there are moving trains to get to 
and from the depot to their respective trains and this entirely 
without guard or protection; that all said companies have 
failed to make ordinary convenience about their stations for 
the care and protections of the passengers; that they have not 
provided sufficient shelter for the people against sunshine and 
storm, nor have they provided sufficiently the most common- 
place protections for the necessities and comforts of women 
and children; that they persistently neglect to do all or any of 
the things necessary and reasonable to be done for the in- 
terests of the public, as common carriers.’’ 
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Notice of this complaint was served upon the several 
respondents and all have answered except the Chicago, St. 
Paul, Minneapolis & Omaha Railway Company, and the 
Omaha Union Depot Company. 


In the answer of the Union Pacific Railway Company 
and its receivers, it is admitted that the depot facilities com- 
plained of are entirely insufficient and inadequate, but it is 
further alleged that various bills of complaint have been filed 
with the federal court and that the entire Union Pacific Rail- 
way Company is now in the hands of the receivers mentioned 
inthe complaint under the appointment of the federal court 
upon the application of the holders of the first bonds upon 
said company and that by reason thereof this board is without 
jurisdiction over said receivers or corporation; that they are 
entirely under the direction of the federal court appointing 
them. 


The Chicago, Burlington & Quincy Railway Company, 
assignee of the Burlington & Missouri River Railroad Com- 
pany in Nebraska, filed its answer to the complaint on Novem- 
ber 14, 1895, in which it admits: 


‘“That the present depot and the depot facilities at roth 
and Mason streets in the city of Omaha are not at present ade- 
quate and sufficient to accommodate the public in using the 
same, but denies that it is responsible for such inadequacy and 
insufficiency, but it alleges that it is now and at all times has 
been ready and willing to join in the construction of a modern 
depot at roth and Mason streets in the city of Omaha.”’ 


It then refers to a series of contracts entered into be- 
tween it and the Union Pacific Railway Company and the or- 
ganization of the Omaha Union Depot Company and the sev- 
eral contracts with it. It then sets out that: 


“On August 6, 1895, in the circuit court of the United 
States for the district of Nebraska, in a proceeding then 
pending, entitled F. Gordon Dexter and others, complain- 
ants, v. The Union PacificRy. Co., and others, defendants, an 


184 REPORT OF TAE ATLORNEY GENERAL. 


order was made and entered in the said cause directed to cer- 
tain railroad companies, among others, the respondent, the 
Chicago, Burlington & Quincy Railway Company, to show 
cause if any, why the prayer of the petition filed in said 
cause by the receivers of the Union Pacific Railway Company, 
for leave to enter into a certain contract with the Omaha 
Bridge & Terminal Railway Company, relating to the con- 
struction of a depot by the said Omaha Bridge & Terminal 
Railway Company at oth and Farnam streets in the city of 
Omaha, to be used and enjoyed by said Union Pacific Railway 
Company and the receivers, should not be granted; that pur- 
suant to said order the Chicayo, Burlington & Quincy Rail- 
way Company, on the roth day of September, 1895, filed its 
showing why the prayer of the petition of the receivers should 
not be granted with respect to the construction of the pro- 
posed Farnam street depot. It sets out its answer and makes 
it a part of the auswer to this complaint. From such auswer 
it appears, the respondent, the Chicago, Burlington & Quincy 
Railway Company sets out various contracts between it and 
the Union Pacific Railway Company, and the organization, 
the Omaha Union Depot Company and its contracts therewith 
and makes them a part of its answer, and also the case 
brought in the district court of Douglas county, wherein 
“Ernest Stuht and John B. Howe were plaintiffs, and the 
City of Omaha, the Omaha Union Depot Company, Alvin 
Saunders and others were defendants, and the decree there- 
under. From which decree if appears that the one hundred 
and fifty thousand dollar bonds voted by the city of Omaha in 
aid of the construction of the roth street viaduct and depot 
and a quit claim deed to certain property forming part of the 
roth and Mason streets depot grounds, were perpetually en- 
joined from delivering the bonds and deed.”’ 

It also appears from the answer of the respondent, the 
Chicago Burlington & Quincy Railway Company, that on the 
1oth day of June, 1893, the final decree was entered in said 
cause, and it is alleged that the effect of said final decree 
would render impossible the making of a deed in fee simple 
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by the Union Pacific Railway Company to the said Omaha 
Union Depot Company of lands by the former agreed to be 
conveyed, and the effect of that in turn was to hamper delay 
aud indefinitely postpone the completion of said depot. 


It also appears fron the agreements between this respond- 
ent and the Union Pacific Railway Company and the Union 
Depot Company of Omaha, that these same lands are encum- 
bered by the mortgage bonds given by the Union Pacifie Rail- 
way Company to secure the funds for the construction of the 
road. And it also appears that by reason of such encwuib- 
rauce, contracts for deeds or lease were to be executed to the 
Union Depot Company until such time as the Union Pacific 
Railway Company might be able to convey these lands te the 
Union Depot Company in fee simple free of all encumbrances. 


The Union Depot Company of Omaha filed no answer. 

The Chicago, Rock Island & Pacific Railway Company 
on November 9, 1895, filed its answer, which answer is silent 
as to the charges in the complaint. It sets up, however, its 
contract with the Union Pacific’ Ry. Co. of date May rs, 18g, 
in which it is alleged that the Union Pacific Railway Cem- 
pany granted the Rock Island Company trackage rights over 
certain tracks of the Union Pacific Railway Company in the 
City of Omaha, which contract further provides for the traus- 
portation over said tracks of the trains of the Rock Island 
under the management, direction and control of the Union 
Pacific Railway Company; that the Union Pacific Railway 
Company in the said contract agreed that it would secure to 
the Rock Island Company the right to use the Union Passeu- 
ger Station, the erection of which in the City of Omaha was 
then proposed, upon terms in every respect as favorable as 
those which should be granted to any other company, which 
had or hereafter might acquire the right to such use; that said 
proposed Union Depot is the Union Denot referred to in the 
complaint as having been commenced and partially erected. 


The Chicago, Milwaukee & St. Paul Railway Company 
files its answer and denies that it has been guilty of any 
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wrongful acts charged in the petition, and alleges that it 
operates a line of railroad from Chicago, IIl., to Council 
Bluffs, Ia., and Omaha, Neb., and by means of the bridge 
across the Missouri river reaches the city of Omaha and South 
Omaha, and further alleges that its passenger service in the 
city of Omaha extends to the Union Depot in said city and is 
carried on entirely between the said Union Depot and points 
eastward on its said line and beyond the limits of the state of 
Nebraska. 


It then sets out that on the 30th day of April, 1890, be- 
ing then engaged in operating its said lines of railroad and 
desiring to obtain entrance to the city of Omaha and South 
Omaha, it entered into a contract with the Union Pacific 
Railway Company for the right to cross said bridge between 
the city of Council Bluffs and the city of Omaha, and for con- 
nections with the Union Depot tracks in Omaha, and for the 
right to use the track of the Union Pacific Company to South 
Omaha; that all the rights and privileges it enjoys as to the 
crossing of said bridge and the use of the said tracks is ob- 
tained from the Union Pacific Railway Company under said 
contract. That said Union Depot is owned by a corporation 
called the Omaha Union Depot Company, and that this de- 
fendant obtains its rights to run its trains in and out of the said 
Union Depot from said Union Depot Company by the pay- 
ment of a certain fixed sum of money for such privilege; that 
the control and management of the said Union Depot is vested 
in said Union Depot Company and this defendant has no con- 
trol over the same. It further alleges: 


‘Tt is obliged to use said Union Depot or else construct a 
passenger station of its own, which would subject it to great 
expense and subject the people of Omaha and the general 
public to great inconvenience by reason of the separation of 
the said station from the said UnionDepot; that itis well known 
and understood by the travelling public that it is greatly to 
their interest and convenience to have as many roads as possi- 
ble use the same passenger station and it would be greatly to 
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the injury and detriment of a large city like Omaha to have 
passenger stations scattered at different points throughout the 
city, or to have tracks crossing streets, locks or blocks to 
teach said, and that it is a common practice in all cities to 
have a Union Passenger Station where as many roads as can be 
accommodated, enjoy the same facilities in a single station.”’ 


It then admits the starting of the Union Depot; that the 
building remains with the walls of one story unfinished, and 
that by the contract of April 3, 1890, the Union Pacific Rail- 
way Company covenanted to secure this defendant the right to 
use said passenger station and then alleges that it has fur- 
nished all the facilities that it can furnish under its contract 
with the Union Pacific. 


The Northwestern Railway Company filed its answer in 
which it denies all of the allegations ot the complaint in so far 
as it relates to their company. It admits that it is engaged in 
the operation of a railroad that runs from Chicago to Council 
Bluffs, but denies that it runs or operates its railroad into the 
City of Omaha; that its road terminate. at what is known as 
the Union Depot in Council Bluffs. It was admitted, how- 
ever, upon the argument that the Northwestern Company 
under a license from the receivers of the Union Pacific Rail- 
way Company had one train per day arrive and depart from 
the roth and Mason Street Depot in Omaha. 

The Fremont, Elkhorn & Missouri Valley Railway Com- 
pany filed its answer denying the allegations of the complaint. 

The Missouri Pacific Railway Company filed it answer 
December 27, 1895, in which it denies the allegations of the 
complaint and sets out that it entered into an agreement with 
the Chicago, St. Paul, Minneapolis & Omaha Railway Com- 
pany, whereby it occupies and uses the depot and grounds of 
that Railway Company at 15th and Webster Streets in said 
city, which depot furnishes ample facilities. 

The Chicago, St. Paul, Minneapolis & Omaha Railway 
Company failed to file an answer although they were 
duly served. 
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On November 14, 1895, the Omaha Bridge and Terminal 
Railway Company asked leave to submit their answer and the 
same was filed. 


In answer they allege that the Omaha Bridge and 
Terminal Railway Company is purely and simply a Terminal 
Company; that its aim and purpose is to furnish facilities for 
both freight and passengers to all railroads which now do or 
may hereafter enter the City of Omaha; that it is prepared to 
construct tracts and depots both freight and passenger in the 
City of Omaha, South Omaha and Council Bluffs to any reas- 
onable extent and cost for any and all railroads that will agree 
to use the same and pay a reasonable rental therefore. It ad- 
mits the allegations of the complaint and alleges that it is 
impossible to construct a safe and convenient depot on the site 
of the present passenger station, ou 10th Street between Marcy 
and Mason Streets in said city, and it sets out the map of the 
yards and tracks of the roth and Mason Street Depot as ‘‘Ex- 
hibit A;’’? admits the undertaking to erect a depot at roth 
and Mason Streets and its abandonment, and alleges that if 
the depot mentioned in second specification of the complaint 
was completed according to the plans and specifications there- 
for, the passenger facilities afforded by sucha depot would be in- 
sufficient to accommodate the public; that the saiddepot would 
be inaccessible both by ingress and egress, and would be of 
such capacity and surroundings as to be entirely unsatisfac- 
tory and inconvenient to the people of Omaha and the state of 
Nebraska. It alleges that it has made arrangements for the 
funds necessary to purchase the real estate therefore, and to 
construct said Union Depot, tracks and facilities and that it is 
ready and willing to enter upon the construction of the same 
and submits the planus and specifications of its proposed depot, 
and alleges that upon six of the companies entering into the 
City of Omaha, entering into an agreement which is attached 
to the answer, that it is ready to entér upou the construction 
of the said depot. 


This statement of facts as made by the pleadings will show 
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the many complications and legal problems to be solved upon 
the complaint made. 


In determining the question necessarily involved as 
shown by the complaint and the several answers, there arises 
naturally two questions, which are primary to all others. 


First: Is the statute creating the Board of Transporta- 
tion and the granting of the power to the board a valid 
statute? 


Second: If valid, what are the powers conferred upon 
the Board of Transportaiton by this statute? 


The state of Texas has a statute in many respects similar 
to our own and which confers upon the board greater powers 
than are given by the statute of this state. 


In the case San Antonio & Arkansas Pass R. V. Co., v. 
The State, 79 Texas, 264, their statute was held good. 


Missouri has a statute which confers upon the board of 
Transportation of that state even greater powers than are 
given to the Board of Transportation of this state. In the 
case of the State v. W. and St. Louis & Paducah Railroad., 
83 Mo., 144, their statute was held valid and in the case of 
the State v. Kansas City, Ft. Scott & Memphis Railway Com- 
pauy, 32 Federal Reporter, 722; Justice Brewer in speaking 
of the Missouri statute, on page 724 says: 


“Tn relation to the compelling of a Union Depot at the 
intersection of two roads, which is provided by the Missouri 
statute shall be erected by the companies jointly. It will be 
noticed that the statute does not attempt to prescribe the size 
or expense of these depots; it leaves that to the discretion of 
the railroad company, simply requiring that they shall be 
sufficient to comfortably accommodate passengers at that 
point. It would seem to be a reasonable exercise of the police 
power to compel railroad companies to furnish suitable ac- 
commodations for passengers at all points where they receive 
and discharge them from their trains. Public welfare, if not 
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public safety justifies this * * we considering the 
statute by itself I am constrained to hold this a legitimate ex- 
ercise of the police power and not uncoustitutional.’’ 


In the case of the Northern Pacific Railway Company v. 
Washington Territory, 142 U.S. 492, which was an action 
brought by the prosecuting attorney to compel the building 
of a depot at the town of Waukima, atown through which the 
Northern Pacific Railway runs. At that time there was no 
statute of that territory, creating a Board of Transportation 
and giving the powers, nor was there a statute requiring rail- 
roads to maintain depot facilities at towns through which a 
railroad might run. 

On page 505 in the opinion, it is said: 

‘Tt is undoubtedly the rule that Railroad Companies, in 
the absence of statutory provisions limiting and restricting 
their power are vested with a very broad discretion in the 
matter of locating, constructing and operating their railroads, 
and of locating and maintaining their freight and passenger 
Stations. This discretion, however, is not absolute, but is 
subject to the condition that it must be exercised in good 
faith and with due regard to the necessities and convenience 
of the public. The company cannot be compelled on the one 
hand to locate stations at points where the cost of maintaining 
them will exceed the profits resulting therefrom to the com- 
pany, nor allow on the other hand, to locate them so fara part 
as to practically deny two communities on the line of the road 
reasonable access to its use.’’ It is clearly inferrible from this 
decision that the legislature by statute, may regulate the loca- 
tion and maintenance of depot stations. 

In: the case of the Chicago etc, Railroad Company v. 
Minnesota, 134 U.S., on page 459 it is said: 

(Justice Miller) ‘*The power which the legislature as to 
this can be exercised through a commission which it may 
authorize to act in the matter, such as the one appointed by 
the legislature of Minnesota by the act now under consid- 
eration. 
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In Reagau v. Farmers’ Loan and Trust Company, 154 U. 
S. 362, on page 393, Justice Brewer speaking for the 
court says: 


‘*Passing from the question of jurisdiction to the act itself, 
there can be no doubt of the general power of a state to regu- 
late the fares and freights which may be charged and received 
by railroads or other carries, and that this regulation can be 
carried on by means of a commission. Such a commission is 
merely an administrative board created by the state for catry- 
ing into effect the will of the state as expressed by its legisla- 
ture. RAILROAD COMMISSION CASES 116 U. S., 307. No 
valid objection can be made on account of the general features 
of this act; those by which the state has created the railroad 
commission and entrusted it with the duty of prescribing rates 
of fare and freights as well as other regulations for the man- 
agement of the railroads of the state.”’ 


State ex rel Board of Transportation, v. Missouri Pacific, 
29 Neb., 556. State v. Fremont, Elkhorn & Missouri Valley 
Railroad Company, 22 Neb., 313 and the same case 23 Neb., 
117. Indeed at the hearing it was not coutended by any of 
the counsel that this statute was invalid. 


This brings us then to the second question, viz: What 
are the powers conferred upon the Board of Transportation by 
this statute. 


It is provided by section 1, of the act creating the railroad 
commission (acts of 1887, chapter 60, Compiled Statutes 
1895, $4045): 

‘That the provisions of this act shall apply to any 
common carrier or carriers engaged in the transportation of 
passengers or property by railroad, under a common control, 
management or arrangements for a continuous carriage or 
shipment from any point in the Slate of Nebraska to auy other 
point in said state.’’ 


This same section defines what is meant by the term 
‘‘railroad’’ as follows: 


192 REPORT OF THE ATTORNEY GENERAL. 


“The term ‘‘railroad’’ as used in this act shall include 
the road in use by any corporation operating a railroad, 
whether owned or operated under a contract, agreement or 
lease and the term ‘‘transportation’’ shall include all instru- 
mentalities of shipment or carriage.’’ 


he evidence shows the Chicago Rock Island & Pacific 
Railway Company to be running its trains without change of 
cars from the City of Chicago, Ill., through to the City of 
Omaha, and on to Denver, Colorado without change. It was 
admitted at the hearing that the Rock Island Company trains 
passed daily through the City of Omaha to South Omaha over 
the tracks of the Union Pacific Company and that the em- 
ployees handling such trains were employees of the Rock 
Island Company, but that the direction of the trains was 
under the management and control of the Union Pacific Com- 
pany. That this handling of the Rock Island trains was 
under a contract between the Rock Island Company and the 
Uniow Pacific Company dated May 1, 1890, which contract 
continues for a period of nine hundred and ninty-nine years. 
The Rock Island road has filed its articles of incorporation in 
this state and the resolution of its directors accepting of the 
provision of the statutes of the state of Nebraska being an act 
entitled: ‘‘An act to enable foreign corporations to become 
domestic corporations of this state,’? which resolution was 
filed with the secretary of state April 14, 189a, and it also filed 
the resolution of its board of directors consenting to an act 
entitled: 


‘‘An act relating to the purchase, lease, sale, and aiding 
of railroads in certain cases and to ratify prior lessees, sales 
and consolidations.’ Approved March 4, 1887. So that the 
Rock Island Company is a domestic corporation and comes 
clearly within the definition of the term ‘‘railroads’’ as used 
in this statute, and is engaged in and holding itself out to the 
public as a common carrier by railroad, of passengers to and 
from the city of Omaha within the state of Nebraska, and it 
cannot be gainsaid that having accepted the charter and en- 
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gaged in the business of a common carrier of persons, from 
one point within the state of Nebraska, to another point within 
said state, it is not only subject to the provisions of the act 
creating the Board of Transportation and the subject to the 
regulations therein provided, but is bound to perform the 
duties which it owes to the public, as a common carrier, it 
having accepted in accepting its charter, a quasi-public trust 
from which it can ne more escape than the performance of any 
other duty expressly conferred by the terms of its charter. 


Before taking up the powers of the board as conferred 
upon it by statute, it will be quite as convenient to determine 
the legal status of some of the other answering defendants. 


It is contended by the Union Pacific Company that by 
reason of the several proceedings commenced in the federal 
court and set out in their answer, and by reason of its being a 
corporation created by an act of congress, that it is not sub- 
ject to the jurisdiction and control of the state Board of Trans- 
portation. ‘The answer to the last proposition is fully met 
and determined in the case of Reagan v. Mercantile Trust 
Company, 154 U. S. 418, where it is said: 


‘“By the act of incorporation, congress authorized the 
company to build the road through the state of Texas. It 
knew that when constructed, a part of its business would be 
the carrying of persons and property from points within the 
state to other points also within the state, and that in so do- 
ing it would be engaged in a business, control of which is uc- 
where given to congress by the federal constitution. It must 
have been known in the nature of things, the control of that 
business would be exercised by the state and if it deemed that 
the interest of the nation and the discharge of the duties re- 
quiring on behalf of the nation from this corporation, 
demanded exemption in all things from the state control it 
would have unquestionably expressed such intention in lan- 
guage whose meaning would be clear. Its silence in this re- 
spect is satisfactory assurance that in so far as the ¢orporation 
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should engage in business wholly within the state, it intended 
that it should be subjected to the ordinary control exercised 
by the state over such business.’’ 


The charter of the Union Pacific Railway Company is 
silent as to the matters involved in this investigation; it cer- 
tainly must follow that it is subject to this respect, to the 
statutory regulation. In 1887 congress passed an act in rela- 
tion to receivers appointed by tederal court, the second 
section of this is: 


‘‘Whenever in any cause pending, in any court of the 
United States there shall be a receiver, or manager in posses- 
sion of any property, such receiver or manager shall manage 
and operate such property according to the requirements of 
the valid laws of the state, in which -uch property shall be 
situated in the same manner as the owner or possessor thereof 
would be bound to do if in the possession thereof.’’ 


Statutes at Large page 554. 


The statute we have seen is valid under the holdings, 
both of this state and of the federal court. It would be the 
duty then of the Union Pacific Company to furnish suitable 
depot facilities at Omaha, and under the statute just cited, its 
receivers are bound in the same manner as the owners thereof 
would be, ifin possession. But again, in accepting of the 
charter, the Union Pacific Company accepted it, charged with 
this quasi-public trust to the public. These public duties 
which, it undertook to perform, when it accepted of its 
charter, and in consideration of which duties it was clothed 
with the power of eminent domain for the purpose of carry- 
ing on the business of a railroad, and, thereby carrying 
on a highway, it undertook to perform the functions of gov- 
ernment and is subject to all the public usages, privileges and 
necessities, incident to its operation. These duties are as obli- 
gatory upon the corporation as though they were specifically 
embodied in its charter. It is no more within the power of 
this corporation, to evade these public rightsand duties, than 
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it is for it to evade the mandatory provisions of its charter. 
The Union Pacific Railway Company, therefore, could not 
create or confer upon its mortgagee or assignee any greater 
tights than it itself possessed. The mortgagees under the 
first mortgage bonds, took the rights conferred upon them and 
the trustee in said deed of trust, subject to these public rights 
and duties, or as it is.termed, this quasi-public trust, and 
neither they, nor any creditor of the Union Pacific Railway 
Company, can acquire any right from or under the Union 
Pacific Railway Company, which is not inferior to and sub- 
ject to this quasi-public trust, whichis inherent in the accept- 
ance of the charter creating the corporation. Neither is it 
possible for a receiver, appointed upon the application of the 
first bondholders, or any other claimant upon the property of 
the company, to acquire the possession and control of a rail- 
way company, incorporated either under the acts of congress 
or the acts of the legislature of a state, which is not subject to 
the enforcement of this quasi-public trust. In support of this 
see McCoy v. C. I. St. L. & C. R Co. 13 Fed. Rep. page 3. 


Covington Stock Yard Company v. Keith, 139 U. S. 128. 


. Ellis v. D. H. & BARS Co.,, 107 Mass., 28, where 
it is said: 


‘‘The decree of appointing receivers gives no priority or 
superiority of right to the parties upon whose application, or 
in whose behalf it was made. It had not effect to change the 
title to create any lien upon the property.’’ 


In the case of Ex parte Brown 15 S. C., on page 533 it 
is said: 


“The court could order a sale at once and let new and 
absolute owners take the property and assume their proper 
liabilities to the public and to third parties. If instead of do- 
ing this, a receiver is appointed, he represents technically, the 
interests of an insolvent corporation, but technically and sub- 
. stantially the interest of creditors, who ought not to be 
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allowed to enjoy the tranchises and property of the corpora- 
tions without its responsibilities.’’ 


In the same case on page 532 it is said: 


‘*The railroad company was a common carrier, and, as in 
anticipation of events, which have come to pass, the charter 
of the company provided for the right to let or farm out to 
others, the right of transportation of person, produce, etc., 
and that the company in the exercise of this right, and the 
persons to whom this right of conveyance and transportation 
should be let, shall, in so far as they act on the same, be re- 
garded as ‘‘Common carriers.’’ It would be an easy way to 
defeat the wise purposes of the legislature if, on the applica- 
tion of a mortgage creditor, the railroad and all the important 
aud valuable franchises of the company could be put by an 
order in chancery, in the hands or a receiver, who could, for 
years, as is the case before the court conduct the operations of 
the railroad and enjoy the franchises of the company entrusted 
to it on considerations of an enlightened public policy and es- 
cape the responsibilities of a common carrier. The conven- 
ience of transportation of persons and property, secured by 
this responsibility constituted in a large measure the induce- 
ment to the legislature to confer upon it the power to exercise 
the right of eminent domain and transfer to railroad companies 
valuable franchises, and in some cases against their will the 
property of private citizens. The current of opinion seems to 
be very decidely in favor of the view that receivers are com- 
mon catriers.”’ 


See also Hoover et al v. TMhe Montclair, etc., Railroad 
Company, 18 American Ry. Reports, 565. 


It is contended by the Milwaukee road that because it is 
engaged in enterstate commerce, it cannot be made to furnish 
the requisite depot facilities. T’o this we cannot agree. The 
act does not undertake to regulate commerce between states. 
It imposes no restruction upon the introduction or transporta- 
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tion of any article ofcommerce whatever. It is simply a police 
regulation, which the state has a right to make. 


In Chicago & Alton Railroad Company v. Pierson, 
American & England Railway. Cases Vol. 12, 1756, on page 
158 the court say: 


““A state regulation which requires all passenger trains to 
stop at railway crossings and draw bridges, and requires the 
speed of trains to be reduced when running through incor- 
porated towns and cities, has never, so far as we are informed 
been regarded as a regulation of commerce, although the line 
of railroad thus regulated may pass through several states 
" m * A law of this character is but the proper ex- 
ercise of the police power of the state, which has always been 
upheld and sustained by the courts.”’ 


Again it is said on page 159: 


‘Tid this act contribute to the comfort, safety or welfare 
of the public? If it did, and did not deprive the company of 
any essential rights conferred by its charter, its passage was 
the proper exercise of the police power.’’ 


See cases there cited. 


That depot facilities contribute to the comfort, safety and 
welfare of the public cannot well be doubted. In.the McCoy 
case cited above, Justice Brewer, after refering to the right to 
require all trains to stop at railroad crossings, etc., as police 
regulations, says on page 724: 


‘Tt would seem to be a reasonable exercise of the police 
power to compel railroad companies to furnish suitable accom- 
modations for passengers at all places where they receive and 
discharge them from their trains. Public welfare, if not 
public safety justifies this.’’ 


As regards the Chicago & Northwestern Railway Com- 
pany, it was agreed at the hearing that the petition in the 
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case of George Smith and others v. The Chicago & North- 
western Railroad Company et al, brought in the United States 
court for the District of Nebraska, and known as the 
Maximum Freight Cases, might be introduced in evidence for 
the purpose of showing the relation of the Chicago and North- 
western Railway Company to the Fremont, Elkhorn & 
Missouri Valley Railroad Company and the Chicago, St. Paul 
& Omaha Railroad Company, and that the statement therein 
contained the correct relation of the companies to one another. 
We copy the first paragraph of the petition therein filed, to 
show this relation as follows: 


‘*The Chicago & Northwestern Railway Company, here- 
inafter called the Northwestern Company, was originally 
organized under the laws of. the state of Wisconsin, Illinois 
and Iowa. About 1880 it caused a company to be organized 
under the laws of this state, under the corporate name of the 
Fremont, Elkhorn & Missouri Valley Raliway Company and 
built the several railroads. The said Chicago & North- 
western Railway Company taking and holding as it now holds, 
all the stock and bonds of the said Fremont Company and 
operates the roads in the name of that company. About 1880 
the said, Northwestern Company caused a company to be 
organized under the laws of the state of Minnesota and Ne- 
braska, under the corporate name of the Chicago, St. Paul & 
Omaha Railroad Company, and the said Northwestern Com- 
pany owns and holds all or nearly all of the stock of said 
company and operates said roads in the name of that 
company.’’ 


In the answer of the Northwestern Company it admits 
that it holds all of the stock of the Fremont, Elkhorn & 
Missouri Valley Railroad Company, and holds two-thirds in 
amount of the bonds of said company, but denies that it oper- 
ates the same, and it denies that it holds a majority of the 
stock or bonds of the Chicago, St. Paul, Memphis & Ohio 
Railway Company and, also, denies that it operate the last 
named company. It is, however, a well known fact that 
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these two companies are conducted as a part of the North- 
western Railway System. Whether this operation of the two 
latter mentioned companies be as owner, or lessee, or con- 
tractee, or under a mere agreement it seems to me to be quite 
immaterial in this proceeding, for it would come.within the 
meaning of the statute in any event. 


The Missouri Pacific is incorporated uuder the laws of 
the state of Nebraska, and must therefore be subject to the 
regulations provided for in the statute under consideration. 


This brings us then to a consideration of the Omaha 
Union Depot Company, in which matter it appears from the 
answer of the Chicago, Burlington & Quincy Railway Com- 
pany, that it is a corporation organized under the laws of this 
state for this purpose of building a Union Depot and the stock 
of the corporation all taken by the Burlington & Union 
Pacific Roads in equal proportion in pursuance of certain 
agreements made between the two roads and the depot com- 
pany, and as a part of the scheme was the building of the 
viaduct on 10th street in Omaha and the voting of bonds by 
the city of Omaha, aud the conveyance by quit claim deed 
certain of the land included in the Union Depot site, from the 
of Omaha to the company. 


It further appears that litigation, over the bonds voted by 
the city and the title to the property to be conveyed, followed, 
which resulted in a final decree enjoining the delivery of the 
bonds and the quit claim deed. It also appears that the 
land thus to be conveyed, was also covered by the mortgage 
of the Union Pacific Railway Company to secure its bonds. 
It also appears from an agreement between the two railroad 
companies and the depot company, that the two railroad com- 
panies agreed to aid the depot company in the construction of 
the road tracks and depot, by advancing to it such sums of 
money as might be required to pay for additional land and for 
the labor and material necessary to construct and complete the 
depot and its appurtenances, each company advancing one- 
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half each. It also appears from that agreement that the 
Union Depot Company was to execute and deliver to each of 
the railway companies, its first mortgage bonds for the full 
amount advanced. Itis alleged in the answer of the Burling- 
ton road filed in the federal court, in the case of F. Gordon 
Dexter et al v. Union Pacific et al, a copy of which is at- 
tached to its answer herein and made a part of its answer, 
that the effect of the decree (refering to the decree enjoining 
the delivery of the bonds of the city and the quit claim deed) 
was to render impossible the making of the deed in fee sim- 
ple by the Union Pacific Railway Company to the said depot 
company, of the lands by the former agreed to be conveyed and 
the effect of that was to hinder, delay and indefinitely post- 
pone the completion of said depot. That without sufficient 
title to its land, the said depot company could not dispose of, 
or float its mortgage bond and consequently could borrow no 
money to enable it to complete its said depot. The Omaha 
Union Depot Company by failing to answer this complaint, or 
the allegations of the Chicago, Burlington & Quincy Railway 
Company, confesses the truth of these matters. It further 
appears from the pleadings that the first mortgage bonds 
given by the Union Pacific Railway Company is now in pro- 
cess of foreclosure which would further complicate the title 
to the land which the Union Pacific Railway Company agreed 
to convey to the Omaha Union Depot Company. It also ap- 
pears from the evidence of Mr. Kimball, the president of the 
Union Depot Company, that they abandoned the work upon 
their Union Depot building in January, 1891, aud that noth- 
ing has been done upon the structure since. At the hearing 
it was confessed by its attorney that it had no money and 
that a judgment had been entered aginst it in the sum of sixty 
thousand dollars. 


This Omaha Union Depot Company was incorporated 
under an act entitled: 


‘‘An act authorizing the incorporation of Union Depot 
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Companies.’’ (Laws 1887, Chap. 20.) Sections 1941 and 
1942 of the statutes of 1895 which are as follows: 


Section rq91. ‘‘Any number of persons not less than 
five, may associate themselves together and become incorpor- 
ated for the purpose of constructing, maintaining and operat- 
ing freight and passenger depots, and the tracks, structures, 
appliances and appurtenances incident and necessary to the 
use of the same, in like manner and by like proceeding as now 
provided in chapter 16 of the revised statutes of 1885 for the 
organization of railway companies including the exercise of 
the power of eminent domain.”’ 


Section 1942. ‘Such Union Depot companies shall be 
authorized and empowered to locate, establish, construct, fin- 
ish, maintain, operate and enjoy union freight and passen- 
ger railway depots at such points as may determined upon, 
and with such tracks, side tracks, turn outs switches, offices 
and structures as may be deemed necessary, and shall have 
power to acquire, take and hold allreal, personal and mixed 
property necessary or convenient for the execution of the 
powers herein granted and for the accomplishment of the ob- 
jects and purposes of this act.’’ 


It is apparent from these two sections that the object and 
purpose of permitting such corporations, was to furnish the 
public with suitable and adequate depot facilities aud the 
Omaha Union Depot Company when it accepted its charter, 
accepted it clothed with this public use and trust and was 
bound to carry out the objects for which it was created. But 
for more than five years it has failed utterly in even attempt- 
ing to comsummate the purposes for which it was created. 
Under the evidence as it exists before this board there can be 
no doubt that any court having jurisdiction in the matter, 
would forfeit its charter and declare it cancelled. But in ad- 
dition to this, it is apparent that were it to attempt to con- 
struct a depot, it could only do so at the end of a suit brought 
against the receivers of the Union Pacific Railway Compiny 
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to compel that company to furnish the funds under the agree- 
ment between the Burlington Company and the Union Depot 
Company, and if such a suit was brought it is questionable 
whether or not the court would not annul the contract on the 
ground of the abandonment of the depot by the company and 
as being an unprofitable contract for the receivers to execute. 


This brings us then to a consideration of the Omaha 
Bridge and Terminal Railway Company organized under the 
laws of this state and in pursuance of the two sections copied 
above, and the powers and duties of the board as contained in 
in the statutes of 1895, section 4061 which is as’ follows: 


= ie ‘af Said board shall have the general super- 


vision of all railroads operated by steam in the state, and shall 
require into any neglect of duty or violation of any of the 
laws of this state - bp. ie and shall from time to 
time carefully examine and insepect the condition of each rail- 
road in the state and its equipments and manner of conduct 
and management of the same, with reference to the public 
safety, interest and convenience. It shall carefully investi- 
gate any complaint made in writing, under oath, concerning 
any lack of facilities, or accommodations furnished by any 
railroad corporation doing business in this state, for the com- 
fort, convenience aud accommodation of individuals and the 
public; or any unjust discrimnation against either any person, 
firm or corporation, locality, either in rates, facilities furn- 
ished or otherwise; and whenever in the judgment of such 
board any repairs are necessary on any portion of the road, or 
upon any stations, depots, station houses or warehouses, or 
upon any of the rolling stock of any road doing business in 
this state, or additions to or any CHANGES in its rolling stock, 
STATION, DEPOTS, station houses, or warehouses are necessary 
in order to secure the SAFETY, COMFORT AND CONVENIENCE, 
of the PUBLIC AND INDIVIDUALS, or anv CHANGE in the mode 
of conducting its business or operating its road, is reasonable 
aud expedient in order to promote the security and accom- 
modation of the public bs i z it shall make a 
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finding of the facts, and an order requiring said railroad 
corporation to make such repairs, improvements or additions 
to its rolling stock, stations, depots, or warehouses, or MAKE 
SUCH CHANGES EITHER IN THE MANNER OF CONDUCTING ITS 
BUSINESS OR IN THE MANNER OF OPERATING ITS ROAD as 
such board shall deem proper, reasonable and expedient.’’ 


That the foregoing statute is remedial in its nature there 
can be no duobt. Such statutes are liberally construed. 


See Endlich on the Interpretation of Statutes, sec- 
tion 107: 


‘‘The method of interpretation under discussion is parti- 
cularly and most liberally applied to so called remedial 
statutes—statutes made from time to time to supply defects in 
the existing law, whether arising from the inevitable imper- 
tection of human legislation, from change of circumstances, 
from mistakes or any other cause. Of such statutes as 
distinguished from penal statutes, more especially is it said 
that they are to be construed liberally, to carry out the purpose 
of the enactment, suppress the mischief and advance the 
remedy contemplated by the legislature; and this is all that 
liberal construction consists in—they are to be construed 
‘giving the words = he 4 the largest, the fullest, 
and most expensive meaning of which they are susceptible.’ ”’ 


In Wood v. Tucker, 19 N. Y., 422 it is said: 


‘“‘When we are seeking to ascertain the intention of the 
law-maker, we are to assume that the statute was dssigned to 
be an adequate and final arrangement for the public exigency 
which called for its enactment ss . y But when 
the question as in this case is, what the language employed 
really means, it is important to ascertain from all legitimate 
sources what the emergency or public necessity was, which 
led to the enactment . 5 ty It is to be so con- 
strued as to most effectually meet the beneficial end in view 
and prevent the failure of the remedy. It is to be construed 
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liberally in contradistinction from a merely verbal construc- 
tion—largely and beneficially, so as to suppress the mischief 
and advance the remedy.”’ 


Construing this statute under the rules here laid down, 
this board has general supervision over all railroads operated 
by steam in this state, and the right to inquire into any neg- 
lect of duty, and to carefully examine and inspect the condi- 
tion of each road, its equipment and manner of conducting its 
business and the management of the same with reference to 
the public safety, interest and convenience. It shall carefully 
investigate any complaint made concerning the lack of facili- 
ties or accommodations furnished for the comfort and conven- 
ience of individuals and the public, and whenver in the judg- 
ment of said board repairs are necessary upon any portion of 
the road, or upon any station, or upon depot, or station house, 
or additions to, or any changes in its rolling stock or stations, 
or depots or station houses, in order to secure the safety, com: 
fort accommodation and convenience of the public and indi- 
viduals, the board has the power to require the same. 


Here then, the board is given not only the power to 
change the station house and depot, but may change the sta- 
tion itself wherever necessary to secure the comfort, accom- 
modation and convenience of the public and individuals, or it 
may change the mode of conducting its business, or operating 
its road whenever reasonable and expedient in order to pro- 
mote the security and accommodation of the public, or to pre- 
vent unjust discrimination against either persons or places. 
Having so found, it is the duty of the board to make an order 
requiring said railroad corporation to make such repairs, im- 
provements, or additions to its rolling stock, roads, stations, 
depots ox warehouses, or to make such changes either in the 
manuer of conducting its business or in the manner of operat- 
ing its road as such board shall deem proper, reasonable and 
expedient. 


Under this statute there can be no question of the power 
of the Board of Transportation where the evidence warrants it 


REPORT OF THE ATTORNEY GENERAL, 205 


to change the station house or depot, and it may change the 
depot itself when ever it is necessary in order to secure the 
safety, comfort, accommodations and convenience of the public 
and individuals. 


It is provided in article 3 of the charter of the Omaha 
Bridge and Terminal Railway Company, that: 

‘‘The general nature of the business to be transacted by 
this corporation, shall be to purchase, construct, own, main- 
tain and operate a bridge across the Missouri river at or near 
the lands owned by the East Omaha Land Company in the 
states of lowa and Nebraska, together with all the approaches 
and tracks thereto on either side of the river - * af 
and to purchase, lease and survey, locate, acquire, construct, 
maintain and operate lines of railroad, side tracks, yards for 
switching, storage and other purposes, depots and buildings, 
and of all terminal facilities and the appurtenances thereof 
~ * Fs in the cities of Omaha and South Omaha, in 
the county of Douglas, Nebraska, for the use of this corporation 
and any other corporation that may be granted the right to 
use the same and also to purchase, lease and construct, own, 
,maintain and operate a line or lines of railroad from the 
Missouri river in East Omaha to such point, or points on the 
southern and western boundaries of Douglas county.’’ 


That this company was chartered under the act authoriz- 
ing the incorporation of Union Depot Companies, there is 
little room for doubt and that the provisions of that statute 
and the companies organized under it come within the juris- 
diction of the board and its powers and duties as set forth in 
section 4061, I entertain no doubt. Iam clearly then of the 
opinion that if the facts warrant, this board has the power 
and authority, if deemed necessary for the safety, convenience 
and comfort of the public and without inconvenience to the 
several railway companies, to order a change of location of 
their various stations in the city of Omaha. 


I entertain no doubt of the power of the board, and that 
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evidence submitted upon the hearing will justify such a find- 
ing, to make an order based thereon, as will enforce the 
construction of the proposed depot upon gth street, abutting 
upon Farnum and Harney streets as proposed by the Omaha 
Bridge and Terminal Railway Company. 


I herewith submit the findings of facts based npon the 
evidence before the board, and such an order based thereon as 
in my judgment ought to be adopted by the board, for its con- 
sideration and adoption if deemed best. 


First. That the depot facilities at roth street between 
Marcy and Mason streets, in the city of Omaha, operated by 
the Omaha Union Depot Company, and used as a passenger 
depot by the Union Pacific Railway Company, the Chicago, 
Burlington & Quincy Railway Company, the Burlington & 
Missouri River Railroad Company, the Chicago, Rock Island 
& Pacific Railroad Company, the Chicago, Milwaukee & St. 
Paul Railway Company and the Northwestern Railway Com- 
pany to be insufficient; incommodious and entirely wanting in 
its matarial parts as a Union Passenger Depot in a city like 
that of Omaha, even where it is used by but one company, in- | 
stead of five companies. 


Second. We find the location of the so-called Union 
Union Depot on toth street between, Marcy and Mason streets, 
in the city of Omaha, Nebraska, to be such that the Union 
Depot building, partially constructed by the Omaha Union 
Depot Company, fronts upon the roth street viaduct, the 
main entrance to which, if completed, would be from the top 
of the viaduct, twenty-six feet above the track level, or the 
street below the viaduct. This would necessitate a rise or 
descent of Said twenty-six feet in going to or from a train, 
either by the stairs or elevator, a great inconvenience to the 
traveling public. We further find that said viaduct is but 
sixty feet in width, between the curb lines, upon which, there 
two motor line tracks, and that going with a team, either to 
or from the business or resident part of the city of Omaha, to 
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said partly constructed depot if completed, would necessitate 
the leaving of roth street at June’sstreet and then going east 
to 7th street, thence south two blocks to Marcy street, cross- 
ing twelve or fifteen tracks, then west to the depot, or down 
from the roth street viaduct upon an incline bridge of twenty- 
six feet fall, which we find would be both dangerons and of 
great inconvenience to the public. 


Third. We find the location of the proposed Union De- 
pot at and upon oth street aud abutting upon Farnam and 
Harney streets, in said city of Omaha, to be asite which would 
not only be readily accessible from all parts of the city and with- 
out crossing railroad tracks and would not necessitate such a 
descent from the street in order to enter a train. Such a depot 
would be much more accessible than one constructed at 1oth 
and Marcy streets, and would be far more secure against dan- 
ger to the traveling public in going to and from trains and 
would be of greater convenience to the public. And we do 
further find, that having regarded all the railroads entering 
into Omaha and their location, that the gth street site would 
be far more convenient for the several railroads to have and 
enjoy as a union passenger depot, than the roth and Marcy 
streets site. 

Fourth. We find that the several railroads entering into 
Omaha have themselves and for their own convenience, 
adopted the system of union depots, as they usually have in 
most of the larger towns and cities throughout this country. 
This we find has been done as is stated in the answe1 of the 
Milwaukee road, on account of the convenience to themselves 
and to the public, as well as the lessening to the companies 
the cost of construction, maintaining and operating such de- 
pots. This system has been adopted as is shown both in the 
use of the Webster street depot, where we find three roads 
using the same structure, and the several roads using the roth 
and Mason streets depot, under the various agreements shown 
in the evidence. 


Fifth. We find at the Webster street depot there are on an 
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average fifteen thousand people arrive or depart per month, or 
five hundred persons daily; that the seating capacity of said 
Webster street depot does not exceed fifty persons; that many 
parties do not enter the depot at all in going to and from 
trains, but pass on the platform outside. This was putin evi- 
dence to show that no greater facilities were needed, but instead 
it is evidence tending to show the contrary. Ifthe depot were 
half its present size, it doubtless would be true to a still great- 
er degree. There are no train sheds and but two waiting 
rooms of small size, with ticket office, lunch counter and toilet 
rooms. ‘his we deem inadequate depot facilities for the three 
roads using the same; but owing to the findings herein made 
aud the orders based thereon, we deem it inadvisable to, at 
the present, make an order inreference thereto, as we regard 
that depot to be reasonably sufficient for the time pending the 
carrying out of the findings and order herein. 


Sixth. We find that the proposed Union Depot at 9th 
street if constructed upon the plans and specifications put in 
evidence, together with the connections, tracks and all the 
appurtenances as exhibited to the board at the hearing, would, 
when so constructed furnish sufficient and adequate facilities 
for the railroads entering the city of Omaha at this time, and 
safe, comfortable and commodious for both the public and the 
several railroads entering Omaha. 


Seventh. We find the Omaha Bridge & Terminal Rail- 
way Company is a corporation organized under the laws of 
this state and changeable with the duties imposed upon like 
companies, that in accepting its charter it undertook and as- 
sumed the duty of furnishing a safe, suitable, adequate and 
convenient Union Depot of sufficient capacity and convenience 
to serve both the railroads entering Omaha, and the public at 
an accessible and convenient locality, both for the public and 
the several roads. 


It IS THEREFORE ORDERED BY THE STATE BOARD OF 
TRANSPORTATION: 
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That the beapcene station on 9th street, abutting upon 
Farnam and Harney streets in saidcity of Omaha be, and the 
same is hereby established as the Union Passenger Depa Sta- 
tion at said city’ of Oihaha, Nebraska, as shown by the plat of 
the depot building, grounds, tracks, corinections and appur- 
tehances put in evidence at the hearing hereof. 

And be it furthered ordered that said Omaha Bridge & 
Terminal Railway Company be, and the same is: hereby or- 
dered, directed and commanded to proceed and without un- 
necessary delay, to acquire the necessary land and material for 
the erection at said site of a Union Passenger Depot, with the 
tracks, connections and appurtenances, substantially in ac- 
cord with the plans and specifications put in evidence, and 
that said company is hereby ordered, directed and required to 
have actually and in good faith entered upon the performance 
of the acquiring, building and erecting at said site herein fixed, 
a depot, depot grounds and tracks as hereinbefore indicated on 
or before the rst day of May, A. D., 1896, and that they pro- 
ceed as speedily as possible to the completion of the same, 
which said Union Passenger Depot Station, together with the 
proposed yards, tracks, connections and depot buildings, to- 
gether with all the appurtenances must be completed in ac- 
cordance with such plans and specifications on or about De- 
cember 1. 1897. ] 

It is further ordered eine said Omaha Bridge & Terminal 
Railway Company shall allow each and all railroads entering 
into said city of Omaha, entrance into said Union Passenger 
Depot yards, tracks, connections and buildings, and all such 
toads shall enter into the Union Passenger Depot upon such 
terms as may be agreed ‘upon by and between said Omaha 
Bridge & Terminal Railway Company and such railroad com- 
pany, and in case they cannot agree application can be made 
to the state Board of Transportation, which board can fix a 
just and reasonable date. 

It is further ordered that said Omaha Bridge & Terminal 
Railway Company, make report on or about oe I, next, the 
progress it has made if any. he a Se 
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The board hereby reserves the right in case of failure of 
said Qmaha Bridge & Terminal Railroad Company to-enter 
upon the faithful performance of this order, to make such 
further. order upon said company as said board may deem just. 
And also to make such ogder as may be advised necessary upon 
the several railroads, either jointly or separately, as will afford 
to the people of Omaha suitable and adequate passenger depot 
facilities at a reasonable location, or locations. 


Yours very truly, 


A. S. CHURCHILL, 
Attorney General. 


OFFICE OF ATTORNEY GENERAL, 
LINCOLN, NEB., December 7, 1896. 
Hon. Silas A. Holcomb, Governor, Lincoln, Nebraska. 

DEAR Sir: I have the honor to acknowledge the receipt 
of your request asking the opinion of this department, as to 
whether there are any legal objections to the executive ap- 
proving bonds, or instruments of guaranty, executed in 
pursuance of an act of the last legislature providing for the 
giving of such instruments by corporations organized an ex- 
isting under the laws of this state, or any state of the United 
States. 

In reply thereto permit me to say, that while the ques- 
tion is not entirely free from doubt, yet I have arrived ata 
conclusion, which seems to me to be the correct one. 


In determing this question, I beg to call your attention to 
the language used not only in the statute under consideration, 
but in the other sections of the statute. The language of the 
first section of the act in question is: 


“That whenever any recognizance, stipulation, bond, or 
undertaking conditioned for the faithful performance of any 
duty, or for doing, or refraining from doing anything in such 
recognizance, stipulation, bond, or undertaking specified, is 
by the laws of this state required, or permitted to be given 
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with one surety, or two or more sureties, the execution of the 
same, or the guaranteeing of the performance of the condition 
thereof shall be sufficient when executed, or guaranteed solely 
by corporation duly organized and existing under the laws of 
this state, or of any state of the United States, having a paid 
up capital.of not less than, two hundred and fifty thousand 
dollars.’’ 

From an examination of the following sections of the 
criminal code, enacted under article 1, section 9, of the Con- 
stitution, it will be found that they not only use the .word 
‘‘recognizance”’ in every instance but they also require one or 
more sureties, viz: 

Article.1, Section 9. ‘‘AIl persons be bailable by suffi- 
cient sureties, except for treason, murder, etc.’’ 

Section 268, Criminal Code. ‘‘The magistrate 
‘< shall order the person complained of to enter into recog- 
nizance with good and sufficient sureties . i r 
for his appearance to the district court.’’ 

Section 271, Criminal Code. ‘‘The magistrate shall re- 
quire the material witnesses in the case to enter into recog- 
nizance, etc.’’ 

Section 272, Criminal Code. ‘‘Parties committing an 
offense in presence of magistrate may be required to give secu- 
rity as above specified."’ 

Section 279, Criminal Code. If any person is about to 
enter into any fight, etc., ‘“‘if found true the magistrate shall 
require the accused to enter a recognizance’’ with sufficient 
sureties resident ot this state. 

Section 287, Criminal Code. Magistrate may require 
complainant to acknowledge himself responsible for costs. 

Section 298, Criminal Code. Upon an adjournment the 
accused ‘‘may enter into a recognizance before the magistrate 
with good and sufficient sureties, etc.’’ 

Section 346. Criminal Code. ‘‘T‘o admit such person to 
bail by recognizing such person in such sum and with such 
SECURITIES as to such judge shall seem proper, etc.”’ 


* * 
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Section 350, Kaiti) Code. ‘‘When any person who is 
“Surety in’a oeemer a m es pg on pilin sur- 
render, etc.’ ; 


Section 358, ‘Criminal Code. “TE the judge ‘shall deem 
the offence bailable, under the law, he shall cause the person 
charged as aforesaid to om into recognizance ‘with one or 
more sufficient sureties.’ 

Section 383, Criminal Code. ‘The clerk shall enter the 
date and the amount of the recognizance, ek names of the 
_ sureties, Sigs" 

Section 428, Criminal Code. “When _ any sheriff, or 
other officer shall be charged % a . he shall 
* . * have authority to take the recognizance of 
the person indicated TOGETHER WITH SUFFICIENT SURETIES 
RESIDENT,AND FREEHOLDERS IN THE COUNTY FROM WHICH 
SUCH WRIT'ISSUED, etc.,’’ and’Section 432. uf: 

Section 433, Criminal’ Code. ‘All recogttizances taken 
* ‘3 f shall be signed and sealed by ‘the parties and 
certified to by the officer taking the same.’? ~ 

Section 504, Criminal Code.’ “No court shall suspend 
the execution of the sentence unless such person shall enter 
into a dein iagpiran with — SECURITY as the court shi re- 
quire, etc” , 

Sahuth 511, Criminal Code. ‘The suey allowing the 
writ of error sd ‘3 may order a suspension of 
‘the execution of the sentence upon the defendant, ‘on’ his en- 
tering into’ a recognizance before the clerk of the court in 
which the case was tried with sufficient sean Fs to be ap- 
proved, ete.’ 

It will be noticed in each instance that the word ‘“‘recog- 
nizance’’ is used in these statutes. ‘‘Sureties’’ is the term 
used in connection therewith in this section ‘of the constitu- 
tion, and in each of the above sections of the statute, except 
in sections 346, 504 and 511 where the word’ eee a i 
used. 

“Surety” is defined to be:” ‘‘One who is bound with or 
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for another; one, who engages to answer for another’s appear- 
ance in court, or for his payment of a debt, or for the per- 
formance of some act; a bondsman; a bail. . Webster. 


‘‘Sureties’’ the word used in the constitutional provision 
must mean then, one or more persons who enter into an obli- 
gation for the appearance of the accused; it necessarily im- 
plies a person. 


The word ‘‘security’’ is defined as: ‘’That which makes 
secure, or makes safe; something given or deposited to make 
certain the fulfillment of an obligation; a person who becomes 
surety for another,’’? Webster. 


‘‘Securities’’? may include persons, but not necessarily so. 

The change of the word in the three sections above re- 
ferred to in the Criminal Code were doubtless used for the 
purpose of enabling the accused to put up security other than 
the personal obligation of others. 

In section 279 the language is: ‘‘With sufficient sureties, 
residents of this state,’’ and in section 428 the expression is 
‘‘together with sufficient sureties resident freeholders in the 
county.”’ 

BONDS IN CIVIL MATTERS, 

Section 554, Code. Assignments. ‘‘Within forty-eight 
hours after such inventory * * * the assignee 
shall enter into an undertaking in double the amount * 
bs with two or more sureties to the satisfaction of the 
county judge.’’ 


x 


Section 628, Code. Bank examiners ‘‘shall give a bond 
in the sum of twenty-five thousand ($25,000.) dollars executed 
by himself with at least two sufficient sureties to be approved, 
etc.’? This act was approved April 8, 1895. 

Section 602, Code 1895. The county attorney ‘‘who 
shall before he enters upon the duties of said office, execute a 
bond to the state of Nebraska, in a sum not less than one 
thousand dollars = * = with two or more good 
and sufficient sureties to be approved, etc.”’ 
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Section 4156, Code. Compiler of Abstracts. ‘‘It shall 
be unlawful x * . without first filing . ¢ 
a bond to the state of Nebraska in the penal sum of ten 
thousand dollars with not less than three sureties RESIDENTS 
OF THE COUNTY.”’ 

Section 4375, Code. ‘‘Every township, city or village 
treasurer * a * shail execute a bond as collector 
of taxes, with two or more sureties.’’ ; 


Section 3964, Code. Contractors of State Printing. Bids 
‘‘shall not be considered - s Me by a bond in the 
sum of five thousand dollars, with two or more sureties.”’ 


Section 5589, Code. Compiler of Statutes. ‘‘The com- 
piler of statutes shall give bond in the sum of . si * 
with at least three sureties.’’ 

Section 4585, Contractor for building bridges, roads, etc., 
“shall give bond to the county with at least two good and 
sufficient sureties who shall be residents of the state.’’ 

Section 3683, Code. Liens on Public Buildings. ‘‘It 
shall be the duty a e ‘: to take from the person 
or corporation to whom the contract is awarded a bond with at 
least two good and sufficient sureties.’’ 

Section 3774, Code. Commanders, ‘‘shall execute and 
deliver to the adjutant general a bond * * x with 
sufficient sureties.”’ 

Section 1921, Code. Detective Associations. ‘‘Within 
thirty days from the date of filing the certificate * “ * 
the members of such association shall execute and deliver a 
bond to the state of Nebraska in the penal sum of ten thousand 
dollars, signed by all the members of such association, with a 
number of sureties equal to two for each member of said asso- 
ciation, which sureties shall severally justify in sums agegre- 
gating the ten thousand dollars.’ 

Section 1922. Code. ‘The justification of sureties on 
the bond required by section two of this act, shall be an oath 
of affirmation endorsed on such bond, to the effect, that each 
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of said sureties is a resident and freeholder of the state of Ne- 
braska, etc.’’ 


Section 5019, Code. Deputy Attorney General, ‘‘shall 
give bond to the state of Nebraska in the sum of twenty-five 
thousand dollars with good and sufficient sureties.’’ 

Section 5009, Code. Deputy Auditor, ‘‘shall give bond 
with good and sufficient security.”’ 


Section 5019. Deputy State Treasurer, ‘‘shall give 


bond * : » with good and sufficient security.’’ 

Section 2678, Code. ‘‘Every Executor * * * 
shall give bond - iS J with one or more sufficient 
sureties.’’ 


Section 1429, Code. Light Commissioners, ‘‘shall give 
bond a - and signed by two or more good and 
sufficient sureties resident freeholders of such city.”’ 

Section 838, Code. Board of Public Works. ‘‘Each 
* x and enter into a bond to such city with two 
ot more good and sufficient sureties.’ 


Section 3850. Notaries Public execute and deliver a 


bond x * * with two or more securities residents 
of such county who shall severally justify. 
Section 3851, Code. ‘The justification of sureties on the 


bond shall be 2 : * to the effect that each of 
said sureties is a resident and freeholder of the county for 
which such notary public is appointed and is worth the sum of 
at least two thousand dollars over and above all debts and lia- 
bilities by him owing, and all property exempt by law from 
levy or sale on execution,’’ and makes the false swearing per- 
jury. 

Section 375, Code. ‘‘The quartermaster ‘i * * 
shall execute a bond with sureties to the state.’’ 


Section 722, Code. ‘‘The county commissioners ® 
* * may require the county treasurer to give additional 
frechold sureties. 


Section 486, Code. The Sheep Inspector ‘‘shall give 
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bond in the sum of one thousand dollars with two sureties.’’ . 

Section 4692, Code. ‘‘The treasurer of each district shall 
* * * execute ss “ fe a bond with suffi- 
cient sureties.’’ 


Section 4810, Code. Secretary of School Board ‘‘shall 
give bond if : x with good and sufficient sure- 
ties: 


Section 704, Code. ‘‘AII official bonds of county, town- 
ship, school district and precinct officers, must be in form, 
joint and several and made payable to the county in which 
the officer giving the same shall be elected or appointed in 
such penalty, etc.’’ 


Section 705, Code. ‘All official bonds of officers of 
cities, towns and villages, shall in all respects be as required 
by the last preceding election.’’ 

The above sections relate largely to official bonds of 
county, township and precinct officers, and to city, town and 
village officers. There are some exceptions such as notaries 
public, bonds for contractors for public buildings, detective 
associations and deputy state officers, executors and adminis- 
trators, guardians and inspectors, but in each instance there 
seems to have been special provision as to the bond. Then 
in addition to these there are numerous provisions of the 
statute relative to undertakings. 

Section 1095, Code. The complainant or informant shall 
enter into an undertaking * - * with sufficient | 
sureties. 

Section 5764, Code. Attachment Proceeding. ‘Until 
there has been executed by one or more sufficient sureties of 
the plaintiff to be approved by the clerk an undertaking.”’ 

Section 5783, Code. ‘‘If the defendant = ‘ * 
cause an undertaking to be executed to the plaintiff by one or 
more sureties resident of the county.’ See also section 5770 
‘sureties’? resident in the county. 

Section 6076. Code. ‘‘Sheriff * * * the 
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officer may * # * take and undertaking with 
surety.’’ Nees 
Section 6187, Code. ‘‘No proceeding to reverse :- 4 
* “ unless ss . * shall take an undertak- 
ing to the defendant in error executed * yi ; by 


one or more sufficient sureties.’’ cy 

Section 6550, Code. ‘‘Unless y . 4 _shall 
give an undertaking > : 4 with good and sufiK 
cient sureties.” 

Section 5828, Code. ‘‘No injunction . x * 
shall operate until , 5 - an undertaking exe- 
cuted by one or more sufficient sureties.’’ 

Section 6440, Code. ‘‘T‘he order of arrest shall not be 
issued ¥ : until there has been executed by 
the plaintiff, if a resident freeholder of the county where suit 
is brought otherwise by one or more sureties.’’ 

Section 6188, Code. ‘‘Unless the clerk * x cs 
shall take written undertaking = : * one or 
more sufficient sureties.” 

Section 6447, Code. Requires an undertaking with one 
or more sureties. So also by sections 6470 and 6561. 

Section 5848 requires two or more sureties. Also.see 
section 6135. 

Section 6059, Code. Stay. ‘‘Within twenty days 
xg . procure two or more suficient freehold sureties ta 
enter into a bond, etc.”’ ' 

Section 6060, Code. Officers approving stay bonds shail 
require the affidavits of the signers of such. bonds, that ‘they 
own real estate not exempt from execution and aside from en- 
cumbrance to the value of twice the amount of the judgment. 

BONDS OF S!ATE OFFICERS. 

Constitution, Article 5, Section 25: ‘‘The offieers men- 
tioned in this article shall give bonds in not less than double 
the amount of money that may come into their hands, and in 
no case in less than the sum of fifty thousand dollars, with 
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such» provisions as to sureties and the approval thereof, and 
for the increase of the penalty of such bonds as may be pre- 
scribed by law.’* 

From: the above sections the following proposition are to 
be drawm. 

First.. These bonds cannot be in a less sum than fifty 
thousand dollars. 

Second. Such bonds must be in a sum at least double 
the amount of money that may come into their hands. 

Third. The legislature may increase the amount of these 
bonds above either of the above requirements, but cannot 
lower it in either instance. 

Fourth. ‘The legislature may enact such provisions as to 
sureties and the approval thereof as such legislature may see 
fit. 

The above right, would however, be limited to the ex- 
tent that such sureties would have to amount to security for 
the penal sums named in the constitution, or in the act, which 
increased such amount. 


Under this section of the constitution there has been en- 
acted the following statutes relative to the bonds of state officers. 


Section 720, Code. ‘‘The following named officers shall 
give bonds with PENALTIES in the following amounts, to-wit: 


The governor, $50,000. 

The lieutenant governor, $50,000. 

The auditor of public accounts, $50,000. 
The secretary of state, $50,000. 

The attorney general, $50,000. 


The commissioner of public lands and buildings, $50,000. 


The state treasurer not less than $600,000, and not less 
than double the amount of money that may come into his 
hands,.to be fixed by the governor. 


The superintendent of public instruction, $50,000. 
The reporter of the supreme court, $10,000. 
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The private secretary of the governor, $10,000. 

The deputy auditor, $10,000. 

The deputy secretary of state, $10,000. 

The deputy state treasurer, $50,000. 

The deputy commissioner of public lands and buildings, 
$10,000. 

The state librarian, $10,000. 

The warden of the penitentiary, $10,000. 

The deputy warden, $5,000. 

The superintendent of the insane hospital, $10,000. 

The assistant superintendent, $5,000. 

The steward, $5,000. 

The principal of the blind asylum, $10,000. 

The principal of the deaf and dumb asylum, $10,000. 

The superintendent of the reform school, $10,000. 

The secretary of the board of regents of the state univer- 
sity, $10,000. 

Section 703, Code. ‘‘AIl official bonds of state officers 
must be in form joint and several and made payable to the 
state of Nebraska in such penalty and with such conditions as 
required by this act, or the law creating or regulating the 
office.”’ 

Section 709, Code. ‘‘AIl official bonds of state officers 
shall be executed by the principal named in such bonds, with 
at least three sureties, who shall be residents of the state and 
worth in the aggregate the amount named in such bond over 
and above their present indebtedness, and affidavits of the 
sureties showing the value of property owned by each and 
subject to levy and sale upon execution in this state, shall be 
made and filed with the officer approving such bond.”’ 

Section 719, Code. ‘‘No person shall be surety for the 
sane officer for more than two successive terms of the 
same office.”’ 

These sections are from an act entitled: 
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‘‘An act concerning official bonds and oaths.’’ Approved 
February 18, 1881. 

This act is general upon the subject and repeals a large 
number of sections in older acts. 

From these various provisions of the statute, it is ap- 
parent that the word ‘‘recognizance’’ refers to the provisions 
of the criminal code; the word ‘‘bond’?’ to official bonds and 
the word ‘‘undertaking’’ to obligations required in the civil 
code, for they are thus used in the foregoing sections. 

The use of the terms ‘trecognizance,’’ ‘‘bond’’ or ‘‘under- 
taking’’ in the act of April 8, 1895, were used with reference 
to the same matter, as I take it, and the purpose was to per- 
mit such corporations as are named in this act to become 
surety in criminal, civil and official matters. 

It will also be noticed that in very many of the foregoing 
sections ‘‘two or more sureties’ is the expression used, and 
by the use in the act in question of the phrase ‘‘required or 
permitted to be given with one surety, or two or more sure- 
ties, the execution of the same or the guaranteeing of the 
performance of the condition thereof shall be sufficient when 
executed, or guaranteed solely by a corporation’’ I take it that 
one such corporation shall be sufficient security instead of the 
‘two or more securties’’ as used, in the former sections. It. 
will be further observed that most of the sections above re- 
ferred to, whether in the criminal or civil code, are parts of 
specific acts upon subject of criminal proceedure or upon civil 
matters, and the provision in reference to the recognizance, or 
undertaking is but an incident of the legislation forming a part 
of the subject matter of the particular act. 


To illustrate, section 628 in reference to bank examiners 
is a part of an act the title to which is: 

. “An act to establish a State Banking Board, to defineand 
designate state banks, whether commercial or savings; to .pro- 
vide for a secretary of the State Banking Board and State 
Bank Examiners, and define their duties and provide for their 
compensation; to require corporations, partnerships, firms and 


_ 
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individuals transacting a banking business to make reports 
“and statements under oath to tht State Banking Board and 
publish the same, of all their resources and liabilities; to pro- 
vide for the examination of the affairs of all’ state banks; to 
fix a minimum capital; to provide for the issuing of charters 
by the banking board; to provide for the appointment of re- 
ceivers; to make it unlawful for insolvent banks to receive de- 
posits and provide for penalty; to fix the liability of stock- 
holders in banking corporations in this state and providing fot 
enforcement of such liability; to provide penalties for banks 
and bank officers, directors, clerk or employees making false 
statements, entries and representations and falsifying books 
of.such banks; to make it unlawful for officers, directors or 
employees to borrow the funds of the bank, except, upon cer- 
tain conditions, and to provide a penalty; to provide a penalty 
for failure of banks to make reports and statements required 
and to repeal chapter 37, Session Laws 1889, entitled ‘‘bank- 
ing’’ and all other acts and parts of acts-inconsistent with this 
act.4 

So two sections 6059 and 6060 ate parts of an act entitled: 


‘‘An act to provide for stay of execution and order of 
sales.’’ Approved February 23, 1875. 


Also sections 703 and 709 are pacts of an hee passed in 
1881, entitled: 


‘‘An act concerning official bonds and oaths.”’ 


Section 1921 is also part of an act entitled: 

‘An act to authorize the incorporation of detective asso- 
ciations, to provide for bond, of collections of fees and rewards 
by, to prescribe their powers, duties and liabilities, prevent 
frauds by and punish false pretenders.’’ 

The act under consideration is entitled: 

‘‘An act to facilitate the giving of bonds, undertakings 
and recognizances and to authorize the acceptance of certain 
corporations as surety thereon and to repeal all acts and parts 
of acts in conflict therewith.’’ 
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That this act was intended to apply in all instances.where 
the statute either required, or permitted the giving of recogni- 
zances bonds, or undertakings, is further strengthened by the 
use of the following language in section 1, of the act. 


“To guarantee, or insure the fidelity of persons holding 
places of public and private trust, to become surety on bonds 
aud obligations of persons and corporations and to become 
surety on any bond, recognizance or other writing in the 
nature of a bond, in the same manner that natural per- 
sons may.’’ 


Section 4. ‘‘AIl acts and parts of acts in confiict here- 
with are hereby repealed.”’ 


It is true this is an original act and may be held to repeal 
that portion of those sections where two or more sureties are 
required, but it must operate further than that; it must repeal 
so much of section 279, of the Criminal Code as requires: 
‘The sureties resident of this state’’ for under the act the cor- 
poration may exist under the laws’of ‘‘any state of the United 
States’’ and would be amendatory of that section, yet there is 
in the title to the act no reference to such section, neither 
does it purport to amend any section of the statute. So too 
with that portion of section 428, Criminal Code, that requires 
“sureties resident freeholders in the county.’’ So too would 
it be amendatory of the law governing abstractors and of sec- 
tion 4585. It would be amendatory to the act governing 
detective associations, wherein the surety must state in his 
justification that he is: ‘‘a resident freeholder of the state of 
Nebraska,’’ as well as to the act concerning notaries public, 
section 3851 of the code. 


It would be amendatory to section 722, giving county 
commissioners the right to require freeholders as sureties of 
county treasurers as well as section 6440. It seems to me 
there can be no question but that it is amendatory to the 
act entitled: 
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‘‘An act to provide for stay of execution and ordervof 
sales.’? Sections 6059 and 6060, of the code. 


It certainly would operate if valid to modify several of 
the sections of the act governing offical bonds, viz: ‘seetion 
709. This section not only requires, “‘at least three sureties 
who shall be residents of the state and worth in the aggregate 
the amount named in the bond over and above their present 
indebtedness,’’ but, ‘‘affidavits of the sureties showing the 
value of the property owned by each and subject to levy and 
sale upon execution in this state,’’ which ‘‘shall be made and 
filed with the officer approving such bond.’’ 


Again such corporation need have only two hundred and 
fifty thousand dollars paid up capital. This then would 
amend that portion of section 720, which fixes the bond of the 
state treasurer, which is as follows: 


‘‘The state treasurer not less than $600,000, and not less 
than double the amount of money that may come into his 
hands to be fixed by the governor.’’ It will be observed the 
act does not authorize two or more corporations to enter into 
a joint obligation for the purpose of furnishing such bond, the 
language is “shall be sufficient when executed or guaranteed 
solely by a corporation duly organized and existing under the 
laws of this state, or any state of the United States, having a 
paid up capital of two hundred and fifty thousand dollars.’’ 
That is, one corporation solely, no matter what the amount of 
the bonds, shall be sufficient if it has a paid up capital-of two 
hundred and fifty thousand dollars. 


I do not believe any court would so construe section 25 of 
article 5 of the constitution, as to authorize the legislature to 
pass.an act regulating sureties, which provided for surety less 
in amount and value than the penal sum required in such 
bond. Such an act would be in violation of the manifest 
meaning of the constitutional intention. The phrase ‘twith 
such provision as to sureties and the approval thereof and for 
the increase of the penalty of such bonds as may be preseribed 
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law,”’ certainly would be construed to mean not inconsistent 
with the former portion of the section. 


If then the penal sums in such bonds, in order to be 
“double the amount of money that may come into their 
hands’? has to be a million dollars, then a surety which only 
amotuts to two hundred and fifty thousand dollars could not 
be said to be such surety as is contemplated by this section 
of the constitution; yet it is exactly what the act iu question 
‘would permit if valid. ~ 

This in my judgement is prohibited by the above sec- 
tion of the constitution. Iam also of the opinion that this 
act is in contravention of that portion of section 11 of article 
.3 of the constitution which provides: ‘‘No bill shall contain 
raore than one:subject,: and the same shall be clearly expressed 
in thé title and no‘law shall be amended unless the new act 
contains the section or sections so amended, and the section 
or. sections so amended shall be repealed.”’ 


‘The act in question I think comes within the rule stated 
in Sheasley v. Keens, 66 N. W. Rep., 1010; Morgan v. State, 
67, N. W. Rep., 780. I am strengthened in my opinion as I 
consider the scope and magnitude of the changes which must 
of'necessity follow, if this lawcan be held valid. It will wipe 
eut many of the provisions of the criminal code in reference to 
bail, the provisions. of the statute relative to sureties in.all 
undertaking in civil matters, as well as those in relation to 
official bonds. 


I cannot believe such radical changes were intended by 
this act but if such was the intention, in my opinion it cannot 
be brought about by the act in question. 


I remain, your obedient servant, 


A. S. CHURCHILL, 
Attorney General. 


bo 
bt 
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OFFICE OF ATTORNEY GENERAL, 


LINCOLN, NEB., December 9, 1896. 
Hon. W. R. Akers, Secretary Board of Irrigation, Lincoln, Nebraska. 
DeEaR Sir: I have the honor to herewith submit the 
opinion of this department upon the questions asked in yours 
of the 30th ult. 


As we understand it, your question is—can a man vote 
who owns land, a portion of which lies so as to be susceptible 
to irrigation, the other portion not susceptible to irrigation, 
upon which latter portion he resides, at an irrigation district 
election? 


In answer to this question I desire to call your attention 
to the language used in section 1, viz: ‘*Whenever a majority 
of the resident freeholders owing lands in any district suscep- 
tible to one mode of irrigation from a common source and by 
the same system of .works.’? The word ‘‘district’’ as here 
used is descriptive of locality wherein all the land is suscep- 
tible of being irrigated in the manner described. A ‘‘free- 
holder” is one who ‘‘holds by a free tenure. A land owner, 
is one who owns land, and may be by a legal or equitable 
title. [he above phrase is descriptive only, in its nature. 


The second section however, prescribes essentials, and is 
jurisdictional and therefore mandatory. The language is: 


‘CA petition shall be filed with the board of county com- 
missioners signed by A MAjoRITY of the resident freeholders, 
who are qualified electors of the proposed district, who shall 
own a majority of the whole number of acres of land belong- 
ing to the resident electors of the proposed district.’’ That 
is, petitioners must be both electors and freeholders in the 
proposed district and such petitioners must be the owners of a 
majority of the acres of land owned by residents within the 
proposed district. In this section the word ‘‘district’’ is used 
as indicating the territory intended to be included in the 
irrigation district, which must contain ‘‘established and de- 
fined boundaries.’’ It is then, resident freeholders who are 
electors within the established and defined boundaries. Then 
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in the latterjpart of this same section the following language is 
used: ‘‘No person shall be entitled to vote at any election held 
under the provisions of this act, unless he shall be a qualified 
elector and the owner of real estate in such district.’’ That 
is, he must be possessed of these qualities in order to vote. 
First. He must be a land owner in the district and an elector 
in the district. The purpose of this latter phrase is to cut off 
the right to vote of all electors in such district, as are not 
land owners therein. 

In answer to the second question—if his land would not 
be benefited—by the proposed irrigation works, then he could 
not rightfully be included. The second section provides: 
‘Said board shall not modify said boundaries, so as to exempt 
from the operation of this act any territory within the bound- 
aries of the district proposed by said petitioners, which is sus- 
ceptible of irrigation by the same system of works applicable 
to the other lands in such proposed district, Nor shall any 
land, which will not in the judgment of said board be bene- 
fited by irrigation by said system, be included in such dis- 
tricts.” 

This I believe to fully answer both questions asked of 
this department. 

I remain, your obedient servant, 
A. S. CHURCHILL, 


Attorney General. 
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SCHEDULE ‘‘B’—STATE CASHS. 


No. 5788. 
Frank Keeshan, ) Assault. October 15, 1895, Re- 
v. » versed. 
The State. ) 
6135. 


Forgery. Nov. 7, 1895. Remanded 


Alfred C, Griffin, ) 
j for re-sentence. 


Vv. 
The State. 


6288. 
Joseph Lamma, Manslaughter. Oct. 7. 1895. Af- 
Vv. firmed. 
The State. 
6365. 
George H. Smith, " Larceny. Oct. 7, 1895. Affirmed. 


Vv. 
The State. \ 
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6483. 
Jacob Reap, Disturbing meeting. Sept. 18, 
v. 1895, Dismissed 
The State. 
6539. 
Cora Whitner, 
Vv. Assault. Oct. 16, 1895. Affirmed. 
The State. \ 
6565. 
George W. Lidell, Selling liquor without license. 
v. Sept 18, 1895. Affirmed. 
The State. 
6655. 
John McAleer, | Embezzlement. Oct. 4, 1895. 
v. | Reversed. In this case there was no 
The State. ‘ brief filed on behalf of the state, a 
| reversal being conceded by reason of 
) the defective instructions. 
6679. 
Carl] Korth, Embezzlement. Nov. 7, 1895. Af- 
firmed. 


Vv. 
The State. ) 
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6690. 
Julius Cooley, Contempt. Jan. 9, 1896. Re- 
v. versed. 
The State. 
6691. 
Theodore Gallager, 
v. Contempt. Jan. 9, 1896. Reversed . 
The State. \ 
6783. 
George Pfluger, Murder. Jan. 20, 1896. Affirmed. 
Vv. Sentenced for life. 
The State. j 
6807. 
Andrew Debney. ) Marder. Oct. 1,1895. Affirmed. 
v. This convict was subsequently de- 
The State. \ clared insane and sent to Norfolk. 
6826. 
Arthur J. Dickson, } 


v. é - Abortion. Novy. 7, 1895. Affirmed, 
The State. } 
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Albert Altendorf, 
Vv. 
The State. 


Alexander Dobson, 


v. 
The State. 


Thomas O’Connor, 


v. 
The State. 


H. C. Coffield, 
v. 
The State. 


Barney McGinn, 


v. 
The State. 
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6844. 


t 


Assault with intent to murder. 


- | Sept. 16, 1895. Dismissed. 


j 


6855. 


Larceny. Nov. 6, 1895. Affirmed. 


684 


} 
) 


- 


9. 
Practicing medicine without license. 


- Oct. 15, 1895. Reversed. 


6853. 


Forgery. April 4, 1895. Affirmed. 


6354, 
Murder. Reversed Nov. 19, 1895 


| and retried, when prisoner was found 
guilty of murder in the second degree 
and sentenced for life. 
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6872. - 
Washington D. Percival, 
v. Contempt. Feb. 5, .895. Reversed. 
The State. 
6587. 
John B. Walker, ) 
v. - Murder. Nov. 1, 1895. Affirmed. 
The State. ) 
6898. 
E. Rosewater, ) . Contempt. Reversed March 18 
v. - 1896. 
The State. \ 
6913. 
Charles E. Dolan, ) Assault. April 5, 1895. Reversed. 
Vv. 4 
The State. \ 
6928. 
C. W. Tracy, i 
Robbery. Nov. 8, 1895. Affirmed. 


v. 
The State. 
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Daniel Zimmerman, 


Vv. 
Tne State. 


Jeremiih C. Wileox, 


¥; 


The State. 


Patrick Ford, Jr., 


rm Vv; 
The Stare. 


Michael MeMahon, 
ces 
The Stare. 


Robert Barr, 
Ve 
The State. 
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7079. 


Contempt. Oct. 2, 1895. Affirmed. 


7086. 


( Contempt., Nov. 19. 1899. Reversed. 


) 


Larceny. Noy. 19, 1895. -Affirmed, 


7102. 


Burglary. Nov. 16, 1895. Affirmed. 


7131, 


( Maiming. June 19, 1895. Reversed. 
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7269. 
David Hamilton, } Embezzlement. Nov. 2, 1895. Re- 
Vv. ~ versel. 
The State. 
7331. 
William Thompson, j : , 
Vv. Rape. April 3, 1895. Affirmed. 
The State. \ 
7339. 
Harriet Wright, ) . Keeping House Prostitution. May 
v 


B '. 2,1895. Affirmed. 
The State. ) 


7359. 
George A. McCall 
ane : ( Rape. March 18, 1896 Affirmed 
The State. ) 
7391. 
Barrett Scott, | Embezzlement. Oct. 1, 1895. Dis- 
vy. missed. It being made to appear to 
The State. the court that the said Barrett Scott 


had been ruthlessly taken from his 
buggy, in which were his wife and 
family and murdered by a band of 
banditti calling themselves vigilantes. 
Subsequent to his death, { prosecuted 
Moses T. Elliot, George Mullahan 
and Fred W. Harris in the district 
court of Boyd county for the murder 
of the said Barrett Scott. The evi- 
dence showed these parties to be 
guilty beyond a question, but owing 
to the influence of the vigilant com- 
mittee in the counties of Holt and 
Boyd I was unable to obtain a con- 
viction, and the defendants were 
acquitted by the verdict of the. jury. 
Thie prosecution was made under 
directiun of a resolution of the senate 
) of the last legislature. 
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7446. 


Douglas S. Conley, i Embezzlement. Oct. 2, 1895. Af- 
Vv. - firmed. 
Tae State. ) 


The foregoing cases were all pending in the supreme 
court before I assumed the duties of the office, and had been 
pending most of them for some time. The oldest case on the 
docket of the state was that of Keeshan v. State, which had 
been pending siuce November 5, 1892; the others had been 
filed at various dates up to December, 1894. No prepara- 
tion had been made however, for their submission upon the 
part of the state; but all now have been briefed, submitted 
and disposed of as herein before stated. 

The following cases have come into the office since 
January 3, 1895, and have been disposed of as hereinafter 
set forth: 


7447. 
John A, Perry, Grand Larceny. April 4, 1898. 
: v. Reversed. 
The State. 
7469. 


Fred O’Chander, 


evs Contempt. Oct. 2, 1895. Reversed. 
The State. j 


Coutempt. O t. 1, 1895. Reversed. 


Pat O'H awes, | 
ee Vs 
The State. j 
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7477. 
Edward Baker, } Grand Larceny. Sept. 17. 1895, 
v. - Dismissed. 
The State. j 
7486. 
Green S. Gravely, } 


Vv. - Murder. Oct. 2, 1895. Affirmed. 
The State. ) 


7540 


Lundan A. Geo ge, } . 
Vv; * Rape. April 16, 1895. Reversed. 
The State. ) 


7572. 
Edward J. Collins, } : 
Vv. Murder. Oct. 2, 1895. Affirmed. 
The State. \ 


7597. 


Charles Tietz, Selling liquors without license. 
Vv. Noy. 19, 1895. Dismissed. 
The State. 
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B. Rauschkolb, 
Vv. 
The State. 


James Lindsay, 


v. 
The State. 


Samuel Wood, 


Ve 
The State. 


Geo. Metz, 
v. 
The State. 


Peter Wendell, 
v. 
The State. 
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7602. 


} Selling liquors without license. 
j Sept. 9, 1895. Reversed. 


7612. 


l Murder. Oct. 4, 1895. Affirmed. 


7699. 


l Rape. Oct. 2, 1895. Reversed. 


7708. 


Burglary. Dec. 9, 1895. Reversed. 


7745. 


Arson. Jan, 23, 1896. Reversed. 
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Alva Chambers, 


v. l Rape. Nov. 19, 1895. Reversed. 
The State. ) 


7858, 
Orma Lawhead, ) 
v. Larceny. Jan. 9, 1896. Affirmed. 
The State. ) 
7864, 
E. Morearity, } 
v. - Forgery. Jan. 19, 1896. Reversed. 
The State. ) 
7713. 
F, Grossman, ) 
Vv. - Larceny. Oct. 2, 1895. Affirmed. 
The State. \ 
8008. 
William D. Beckett, ) 


v. - Contempt. Oct. 7, 1896. Reversed » 
The State. \ 
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Henry Hornberger, 
Vv. 
The State. 


Albert T. Nichols, 
Vv. 
The State. 


Fred W. Haskins, 
Vv. 
The State. 


Geo. 8. Williams, 
v. 
The State. 


I. and J. Shephard, 
Vv. 
The State. 
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8030 


| Selling liquors without license. 
Feb. 6, 1896. Remanded for correc- 
\ tion of sentence, otherwise affirmed. 


7914, 


) Receiving money on deposit while 
- bank was insolvent. Jan. 9, 1896. 
) Reversed. 


7949. 


Grand Larceny. Jan. 22, 1896. 
Reversed. There being error in the 
- instructions of the trial court to the 
| jury, the attorney general filed no 

riefs for the state. 


7929. 


Murder. Jan. 9, 1896. Reversed. 


8171. 


Burglary. Jan. 9, 1896. Reversed. 

In this case there were no briefs filec 

» on behalf of the state, the attorney 

general conceding that the case would 
have to be reversed. 
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8135. 
Columbus C. Wells 
Vv. ¢ ( Assault. Jan. 7, 1896. Affirmed. 
The State. j 
8122. 
William C. LeHane 
v. , ( Contempt. April 10, 1896. Re- 
The State. ) versed. 
* 
8148. 
John W. Argabright j 
Vv. : Murder. Dec. 2, 1896. Reversed. 
The State. \ 


8203. 
George Bush, ) Burglary. March 18, 1896. Af- 
v. ivmad. 
The State. \ 
8212. 


F. F. Pjarrou, 


vs Robbery. March 3, 1896, Affirmed. 
The State. 
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W.S. Raker, 
v. 
The State. 


Leamon Bruce, 


Y. 
The State. 


E. C. Hockenberger, 


Vv. 
The State. 


Claud H. Hoover, 
ve 
The State. 


George Morgon, 


v. 
The State. 
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$216, 
Criminal Libel. 


- 1, 1896. 
\ 


8273. 


( Rape. 


8276. 


} Embezzlement. 
f Reversed. 


8285. 
Murder. 


Submitted Deec- 


May 5, 1896. Affirmed. 


Nov. 18, 1896. 


April 2, 1896. Affirmed. 


( Hoover was executed at Omaha, 


\ August 7, 1896. 


8413. 
) Murder, 


Sentence of death in 


| lower court suspended, April 6, 1896. 
j No bill of exceptions filed to date 


Dec. 4, 1895. 


John Casey and James Casey, 


v. 
The State. 


I. and J. Shephard, 
Vv. 
The State. 


John misiure 
The State. . 


Emil Hans, 
v. 
The State. 


H. H. Blodgett, 
v. 


The State. 
AG 17 
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8421. ‘ 


Robbery. Oct. 20, 1896. Reversed. 


8435. 


Burglary. June 18, 1896. Reversed. 
\3 No printed brief on behalf of the state 
> was filed in this case, the attorney 
| general conceding that the case would 
| have to be reversed. 


8447. 


Selling liquor without li ense« 
\ Dec. 2, 1896. Affirmed. 


8463, 


} Selling liquor without license. 
f Not submittted to date. 


8465. 


l Contempt. Submitted Oct. 20, 1896, 
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Geo. L. Barney, 
Vv. 
The State. 


John Fanton, 


v. 
The State. 


John Fager, 
v 


The State. 


Abraham Lauder, 


v. 
The State. 


B. F. Jones, 
Vv. 
The State. 


George Morgan, 


vs 
The State. 
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8497. 


} Cattle stealing. Oct. 21, 1896. 
( Affirmed. 


8498. 


Cattle Stealing. Submitted Noy. 
j 17, 1896. 


Rape. Oct. 20, 1896. Affirmed. 


Rape. Noy. 18, 1896. Submitted. 


8670. 


Unlawfully practicing medicine. 
" Oct. 18, 1896. Affirmed. 


8414. 


} Murder. Error on order of court, 
- refusing transcript. May 5, 1896. 
) Affirmed. 
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SCHEDULE ‘‘C.’’—-THE FOLLOWING STATE CASES 
ARE PENDING: 


8508. 
Henry Bolln, ) . Embezzlement. Petition in error 
Vv. - filed May 21, 1896. No brief filed by 
The State. } plaintiff. 
8657. 


Geo. W. Davis, 


Vv. Murder. Submitted. 
The State. 


8660. 
Joel C. Williams, ) Fraudulent Banking. Petition in 
, v. error filed July 29, 1896. No briefon 
The State. part of plaintiff. 
Chas. Cumming, i 
Murder. Submitted. 


Vv. 
The State. \ 
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SCHEDULE “D.”—THE FOLLOWING QUASI CRIM- 


INAL CASES: 
7795. 
L. Roemick, } Error from order forfeiting recog- 
Vv. ; nizance. Nov. 16, 1895. Petition in 
The State. ) error dismissed. 
8309. 

In re Lewis Vogland, Sam T. Clark, } Habeas Corpus. April 10, 1896. 
and Charles H. Jackson. ( Writ issued Prisoners discharged, 
8479. 

In re George Nelson. } Habeas Corpus. May 19, 1896. 


- Writ issued Prisoner discharged. 


\ 


8504. 


In re Charles Meier. ) Habeas Corpus. June 16, 1896. 
j Writ issued Prisoner discharged. 


8242. 


In re Edward Petry. } Wworeee ree Feb. 18, 1896. 
- Writ denied. 
\ 
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SCHEDULE ‘“E.’’—MANDAMUS CASES. 
7380. 
Ex Rel School District No. 6, Thurs- } 5 
ton, County et al, { Mandamus March 3, 1895. Re- 
Vv. { fused. 
Eugene Moore, Auditor. | 


SCHEDULE. ‘‘F.”,—-MANDAMUS CASES CONTINUED. 


State ex rel Board of Transportation, 
v. 


Union Pacific Ry. Co. 


7582. 
State ex rel Board of Transportation, 


Vv. 
Fremont, E. & M, V. Ry. Co. 


State ex rel Regents of the Univer- 
sity, 
v. 
Eugene Moore. 


7581. 


—— 


J 


These two cases were brought by 
the Board of Transportation in the 
district court of Holt county and in 
the district court of Colfax county to 
compel the placing in of transfer 
smitches. The lower courts deny 
the writ. Error was brought to the 
supreme court to test the validity of 
the transfer switch law. It was held 
to be unconstitutional by the 
epee court and the writ was de- 
nied. 


Mandamus. 


Oct. 5, 1895. 
denied. 


Writ 
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8057. 
State ex rel Leidigh, } Mandamus. Jan. 9, 1896. Writ 
Vv. - allowed. 
Holcomb, et al. \ 


SCHEDULE “G.”—THE FOLLOWING QUO WAR- 
RANTO CASES: 


7767. 
State ex rel A. S. Churchill, attorney | Quo Warranto. June. 18, 1895. 
general, | Judgment against Hay in favor of 
v. [ Abbott. 
Hay and Abbott. | 
7947. 
State ex rel A. S. Churchill, attor- 


} 

ney, (Quo Warranto. Sept. 17, 1895. 
| Judgment of ouster. 
) 


v. 
George P. Bemis et al. 
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SCHEDULE “H.’’—CIVIL CASES. 


6952. 
State of Nebraska, ] Action on the official bond of Hill 
Vv. as state treasurer in the supreme 
John E. Hill, et al. { court March 6, 1896. Judgment in 
) favor of the defendants. 


William E, Gault, These two cases were appealed to 
the secretary of the interior trom the 
decision of the land office at O’ Neill. 
The first case involved the right of 
entry of Lots 8, 9 and 10, section 36, 
town 89. The other case, Lots 3, 4, 
6 and 7, section 36, town 89, both in 
range 8, in which case it was de- 
termined that the title was in the 
state of Nebraska as school land. 


v. 
The State of Nebraska. 


James A. Miller, 


— + 


v. 
The State of Nebraska. 


Fred Miller, Brewing Co., } District Court Docket 424. . An 

v. | action to foreclose a mortgage. State 
James Kelly and The State of Ne- | 
! 
| 


had judgment against Kelly for costs. 
braska, 


Mortgage held prior lien. If pro- 
perty sells in excess of the mortgage 
the state may receive the money. 
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C. A. Baldwin, 7 
Ve 
H. B. Irey, County Treasurer and 
State of Nebraska, intervenor. 


a ame 


The Staie of Nebraska, 
Vv. 
Lozein F. Hilton, et al. 
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The action was brought in the dis- 
trict court of Douglis county to re- 
cover money in the hands of the 
county treasurer. Filed petition of 
intervention on behalf of the state 
alleging the fund belonging to the 
permanent schoo! fund of the state. 
Recovered judgment for eight hun- 
dyed and fiity dollars, which was 
paid to the state treasurer Dec. 9, 
1895. 


This was an action on Hilton’s offi- 
cial bond as oil inspector in the 
district court of Lancaster county, 
which has just been tried and resulted 
in a disagreement of the jury, and 
remaing for re-trial. 


Joseph S. Bartley, State Treasurer, 


Ne 
Kent K. Hayden, Receiver of the 
Capital National Bank. 


Se) 


An action to establish the claim of 
the state for three hundred and 
thirty-six thousand dollars, belong- 
ing tothe state, on deposit in the 
Capital National Bank at the time of 
its failure. Actin still pending. 


Actions were commenced in the United States Circuit 
court for the District of Nebraska by Oliver Ames and others 
against the Union Pacific Railway et al, another by George 
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Smith and others against the Chicago & Northwestern Railway 
Company et al, and by Henry IL. Higginson and others 
against the Chicago, Burlington & Quincy et al, in which it 
was claimed that the Maximum Freight Law of this state was 
unconstitutional, which cases had been tried and determined 
adversely to the state and the Board of Transportatiou en- 
joined from enforcing the law. An appeal had been taken to 
the Circuit Court of Appeals for the eighth Circuit and was 
there pending at the time’I came into the office, which case in 
conjunction with the assistant counsel employed by the state 
was argued and dismissed for want of jurisdiction in that 
court. Whereupon I filed a motion in each of the cases in the 
Circuit Court for the District of Nebraska, to substitute the 
members composing the present State Board of Transportation 
in place of the old officers composing the old board which 
motion was granted and the order of substitution made. Where- 
upon a motion praying au allowance of an appeal to the 
supreme court of the United States was filed and the appeal 
allowed. I then ordered and procured a transcript of the re- 
cord in each of the three cases and filed the same with the 
clerk of the supreme court of the United States, and ordered 
the record printed as required by the rules of that court. I 
then prepared and had printed, a motion to advance each of 
said causes and filed the same, and on or about the 15th of 
December, 1895, I went to Washington D. C., and submitted 
said motions. which motions were sustained and each of said 
causes set down for argument on March 4, 1896. I thoroughly 
briefed, prepared and printed an argument upon each of said 
causes and filed the same with the clerk of the court as re- 
quired under the rules of the court; Mr. Webster of associate 
counsel, prepared, printed and filed a brief in each of said 
causes, and at the time set for hearing both Mr. Webster and 
myself went to Washington, and aruzed and submitted each of 
said causes. The court, however, jist prior to its adjourn- 
ment in May, 1896, ordered each of said causes t be re- 
argued. On November 18, 1896, the Board of Transportation 
by resolution directed me to arrange for as early a hearing as 
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might be obtained in each of said causes. In pursuance of 
which I made a written agreement with Mr. Woolworth, the 
counsel for appellees, that said orginal motion to advance 
might be considered as renewed and the same set down for 
hearing upon said motions upon the third Monday in January, 
1897, or as soon thereafter as the court would hear the same. 
A copy-of which resolution and agreement were filed with the 
clerk of the supreme court of the United States. 


The State board of transportation v. The Missouri Pacific 
Railway was an action commenced in the supreme court of 
this state by mandamus to compel the Missouri Pacific Rail- 
way Company to grant a license to the Grange Elevator Com- 
pany to erect a warehouse on the line of the said road at Elm- 
wood, Nebraska. A writ was issued bv the supreme court of 
Nebraska, whereupon an appeal was taken to the supreme 
court of the United States, it being entitled the Missouri 
Pacific Railway Company, appellant, v. The State Board of 
Transportation of Nebraska, apellee, which case was argued 
by my predecessor in the supreme court of the United States 
just before the expiration of his term. The court, however, 
ordered it re-argued and I prepared and made au argument in 
the same while in Washington in March, 1896, and resub- 
mitted the case. A few days ago the court filed an opinion 
in which they reversed the judgment formerly entered by the 
supreme court of this state. 


The Norfolk Beet Sugar Manufactur- ) This action was one of mandamus 


ing Company, brought in the supreme court to com- 
pel the auditor to issue a warrant un- 
¥v. der the act passed by the last legis- 


lature, providing a bounty on beet 

Eugene Moore, Auditor Publie Ac- | sugarand chicory. This action in- 
counts. { volved the constitutionality of said 
act and second, whether if valid it 
makes an appropriation within the 
meaning of the constitution of the 
state. It has been fully argued and 
subraitted, but not yet determined. 
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The State of Nebraska, 


Vv. 


Charles W. Mosher, et al. 


The State of Nebraska, 
vie 


Jos. Garneau et al. 


~ 


This action is pending in the dis- 
trict court of Lancaster county to re- 
cover money belonging to the state 


' under the relief appropriation and 


loss in the failure of the Capital Na- 
tional Bank. 


This is an action brought in pur- 
suance of a resolution of the last 
house, directing suit to be brought 
upon the official bond of Joseph Gar- 
neau, a8 commissioner-general from 
Nebraska to the World’s Columbian 
Fair, which action is still pending in 
the district court of Douglas county, 
Nebraska. 
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SCHEDULE ‘“‘I.” 


A list of banks to which receivers were appointed by the 


supreme court, prior to August 1, 1895. 


BANK. COUNTY. RECEIVEK 
APPOINTED. 
Bank ol Wil Cox... 1c tants: Scatney) . ener Jan. 18, 1895 
State Bank of Milligan...... oinoLe se eee Jan. 24, 1895 
mag of ‘Trenton. .:s.4- sau8 Hitchcocks..44,. Jan. 31, 1895 
Banieot Superior. ....... see INtickoll seers Feb. 11, 1895 
People’s State Bank of Litch- 
field. oc . 320 ee Sienna sae Mar. 1, 1895 
Bank ot Genoa. 7.53. INattce: "ier nat Mar. 19, 1895 
Rushville Building & Loan 
Association.<.. -:peewmouctidan.......2Mar, 4; 7665 
Stantoneotate Banke... Stanton eee SUPT: <3, esleos 
Bank of Bladen. :.575):.-... Webeters.... .... Apr. 19, Taam 
Furnas County Bank........ Fiiges, ..<. + os ApY, 10, Gea 
Loup Valley Bank, North 
ILO OGRA Re A002 3.0 ee Vallgyieen «as oe May 17, 1895 
Bank of Commerce Broken 
BOWS.) a. coe + < Custetererists sti. 0- June 6, 1895 
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SCHEDULE ‘‘J.”” 


253 


Under the new banking act which took effect August 1, 
1895, the following banks, upon the application of the attor- 
ney general to the judges of the respective district courts, 


have been placed in the hands of receivers. 


BANK. COUNTY. RECEIVER 
APPOINTED. 
Citizen’s State Bank of So. 
SOT OAGY ee «+ areas Dakota... . pees. Oy mea 
Nebraska Savings and Ex- 
change Bank, Omaha....Douglas........ Nov. 25, 1895 
Exchange Bank, Omaha..... Douglasn......-. Nov. 25, 1895 
anikeOhSteel eC ttyn sn kee Jefferson........ Nov. 18, 1895 
Exchange Bank of Greeley ..Greeley...... .. Jan. 10, 1896 
Bank of Hemingford........ Bex@biure.... .. Oct. 8, 1895 
Greeley County Bank, Scotia..Greeley........ Jan, 13, 1896 
Bank of Ogalalla.....2-.ce Keigherwens.<... Jan. 20, 1896 
Bacon Stratton, «... . 2a. 21: Fitencocks....... Jan. 20, 1896 
Blue Springs Bank ......... (Co oe Jan. 23, 1896 
Bank of Commerce, Grand 
iS lc acl ee eee 2 Deu ee. ae Jan. 28, 1896 
Bloomfield State Bank...... ESvoxaeneae. ..-. Mar. 18, 1896 
State Bank of Bethany...... Tea CAS letter... <- 3 Apr. 4, 1896 
Chadron Banking Company..Dawes.......... Apr. 11, 1896 
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Globe Savings Bank, Omaha.Douglas........ June 5, 1896 
German Savings Bank Oma- 

Han. coc. + cee eee Woolas eee July 16, 1896 
Bank of Wymore.......... MGAOE ... 2 eee Aug. 26, 1896 
State Loan & Trust Company 

Ocalallays. tiene eeith',.. . aeaneeaer Sept. 4, 1896 
Bank of Big Springs........ mene! .... see Sept. 4, 1896 
Midland State Bank,Omaha..Douglas........ Sept. 16, 1896 
Beatrice Savings Bank...... Gace. lene ee Sept. 18, 1896 


State Bank, Wallace........ Tincol i Se eae Oct. 14, 1896 
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SCHEDULE ‘‘O.’’—APPROPRIATIONS FOR THE DE- 
PARTMENT OF THE ATTORNEY GENERAL. 


SALARY APPROPRIATION. 


On hand January 1, 1895 
Salary per year Attorney 
General $2,000 
To salary George Hastings 
To salary A. S. Churchill 
Nov. 30, 1896, balance ap- 
propriation 
SALARY DEPUTY 


Balance appropriation, 1893 
Salary per year Deputy At- 
torney General, $1,800 
To salary W. S. Summers, 

to July 16, 1895 
To salary Geo. A. Day 
Nov. 30, balauce of appro- 
priation on hand 


SALARY OF 


Balance apppropriation on 
hand Jan. 1, 1895 

Salary Stenographer per 
year $1,000 

To salary Cora F. Talbot 

To salary F. M. Sturdevant 

To salary E. J. Peak 


$500 00 


$4,000 00 
$16 67 
$3,483 33 


ATTORNEY GENERAL, 


$425 00 
* 
$3,600 00 


$950 00 
$2,175 Oo 


STENOGRAPHER. 


$300 00 


$2,000 00 
$10 00 


$373 33 
$1,416 67 


$1,000 oo 


$900 GO 
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Nov. 30, 1896, balance of 
appropriation on haud $500 00 
COURT AND OFFICE FEES. 


Balance appropriation on 


hand Jan. 1, 1895 $65 15 
Appropriation $100 00 
To A. S. Churchill $142 50 
To E. D. Frank, clerk $20 36 
Nov. 30, 1896, balance of 
appropriation on hand $2 29 


STATIONERY AND POSTAGE. 


Appropriation $400 00 
To stationery and stamps $294 95 
Dec. 5, 1896, balance of ap- 
propriation on hand $IO5 05 


PRINTING BRIEFS SUPREME COURT. 


Appropriation $500 00 
To printing briefs $496 55 
Nov. 30, 1896, balance of 
appropriation on hand $3.45 
TO PRINTING BRIEFS POR WHICH THERE IS NO APPROPRIA- 
TION: 
Due State Journal Company for 
Williams v. State $17 35 
Leidigh v. Holcomb 28 00 
Hornberger v. State i225 
Wendell v. State 12 00 
Wells v. State 7 00 
Total $76 60 
Due American Printing Company for 
Leidigh v. Holcomb (rehearing) $15 00 
State v. Hilton 52 50 
Morgan v. State 18 00 


Total $85 50 
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Due J. H. Betzer and Son, for 


Rosewater v. State $9 00 
Intce Petry, 12 00 
Pjarrou v. State 7 00 
Le Hane v. State 9g 00 
Bush v. State 6 00 
Hoover v. State 25 00 
Vogland et al v. Leidigh 17 00 
Bruce v. State 5 00 
Beckett v. State 7 00 
Fager v. State IO 00 
Jones v. State 6 00 
One hundred blanks for requisition I 50 
Casey & Casey v. State 13 00 
Nichols v. State 5 00 
Raker v. State 18 00 
Hockenberger v. State 18 00 
Barney v. State IO 00 
Blodgett v. State g 00 
Hans v. State 7 00 
Total $194 
OFFICE EXPENSE, REPAIRS AND SAFE. 
Appropriation $200 00 
To office expense and repairs $199 80 
Nov. 30, 1896, balance of 
appropriation on hand $00 
TELEGRAPH AND EXPRESS, 
Appropriation $100 00 
To telegrams $28 85 
Nov. 30, 1896, balance of 
appropriation on hand $71 
MAXIMUM FREIGHT CASES EXPENDITURES, 
Dec. 6, 1895, The Board ot 
Transportation issued a 
warrant payable to the At- 
torney General for $1,500 


AG 18 


~~ 


20 


5 
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This warrants was used as follows: 
Paid clerk of the supreme 


court of the United States $1,317 00 
Discount and expenses to 
Washington $147 00 
Total $1,464 00 
Leaving a balance in my 
hand of $36 oo 


Jan. 27, 1896, warrant issued 

payable to the Attorney 

General $1,300 00 
Paid clerk supreme court of 

the United State on print- 


ing #1,100 00 
Paid clerk circuit court ap- 
peals 15 00 


Discount on warrant and 
expenses to Washington to 
argue the Maximum 
Freight Cases and the 
Missouri Pacific Railway 
Company v. The Board of 


‘Transportation ; $190 IO 
Total $1,305 10 
To balance $5 10 
Forward $36 00 
Leaving in my hands a bal- 
ance of $30 90 


which sum I will pay over to my successor in office, to be 
used in the further prosecution of said causes. 
All of which is most respectfully submitted. 
ARTHUR S. CHURCHILL, 


Attorney General. 
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